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HHS, Office of Consumer Information and Oversight
Office of Oversight
Room 737-F-04
200 Independence Avenue, SW
Washington, D.C. 20201

Re: Waiver Request for the Crate and Barrel Health Reimbursement
Account Plan

Mr. Mayhew,

On behalf of Crate and Barrel, we are submitting a waiver
request regarding the implementation of section 2771 of the PHSA under
interim final regulations. Attached are the following document:

1. Request for Waiver;

2. Plan Highlights;

3. Summary Plan Description;

4. Health Reimbursement Account Plan; and 5. Certification.

If you need additional information or have any questions, please
contact the undersigned.

Bill Anspach

MUCH SHELIST

Much Shelist Denenberg Ament & Rubenstein, P.C.
191 N. Wacker Drive, Suite 1800

Chicago, IL 60606

Direct Dial 312.521.2406

Fax Number 312.521.2306
wanspach@muchshelist.com

Visit our website at www.muchshelist.com

Associated with International ALLIANCE of Law Firms

Please consider the environment before printing this email

The information contained in this email communication is intended only for the personal and confidential
use of the designated recipient named above. This message may be an Attorney-Client communication,

and as such is privileged and confidential. If the reader of this message is not the intended recipient,
you are hereby notified that you have received this communication in error, and that any review,
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REQUEST FOR WAIVER
FROM RESTRICTED ANNUAL LIMITS
SET FORTH IN INTERIM FINAL REGULATIONS

Euromarket Designs, Inc., d/b/a Crate and Barrel (the "Company"), sponsors
the Crate and Barrel Health Reimbursement Account Plan (the "Plan"). The plan year
is the calendar year. The Plan covers all full-time employees who complete at least 12
months of service and are not covered under a Health Savings Account. This Plan is
not integrated with other coverage as part of a group health plan because participation
in this Plan is not conditioned upon whether the employee is a participant in a Company
group health plan. The number of individuals covered by the Plan is 3,452. The Plan is
funded 100% by the Company. The Company contributes funds to the Plan to pay
certain medical expenses not otherwise covered by insurance. Employees are
classified into three groupings. The annual dollar amount contributed by the Company
varies for each grouping and ranges from $100 to $5,000. Attached to this waiver
request are the following documents: (1) Plan document; (2) Summary Plan
Description; (3) Plan Highlights; and (4) Certification by the plan administrator.

The interim final regulations implementing Section 2711 of the Public Health
Service Act provides that the restricted annual limits may be waived by the Secretary of
Health and Human Services if compliance would result in a "significant decrease in
access to benefits” or a "significant increase in premiums." Due to the current cap
placed on reimbursement by the Company, unless the waiver is obtained, it will no
longer be financially feasible for the Company to maintain the Plan. As a result, there
will be a significant decrease in access to benefits.






HEALTH REIMBURSEMENT ACCOUNT (HRA) PLAN
PLAN HIGHLIGHTS"

7a.

7b.

10.

12.
13.
14.
15.

. Name of Employer: Euromarket Designs, Inc. dba Crate and Barrel.

Name of Plan: Crate and Barrel Health Reimbursement Account Plan.

Eligibility requirements: Must be an employee of Euromarket Designs, Inc. dba Crate and Barrel who has completed at least 12 months
of continuous full-time service and is not covered under a Health Savings Account (HSA).

Date you can begin participation in the Plan: Once the eligibility requirements have been met.

Employer contribution per Plan Year: To be determined by your Employer. If the contribution amount changes in subsequent Plan
Years, the Employer shall provide written notice of the change to Participants prior to the first day of the Plan Year. Note: the HRA
allows the first $100 paid in the calendar year to be reimbursed tax-free. Any reimbursements above $100 must be taxed as income.
Taxes will not be taken out of your reimbursement checks, but added 1o your W-2 as taxable income at the end of the year.

Claim reimbursements:

. Claim reimbursements will be processed each Wednesday.

- Your completed and signed claim form along with documentation substantiating the eligibility of a service must be received by
Benefit Resource, Inc. at least 5 business days prior to the processing day. Note: an Explanation of Benefits (EOB) provided from
your insurance carrier for PPO medical, PPO dental and vision expenses (eye examinations only) must be submitted with your
claim. An EOB is not required for HMO medical or HMO dental coverage, as well as contacts, eye glasses, massage therapy,
acupuncture, lasik, weight loss programs or alternative medicine.

- There is a minimum reimbursement amount of $15.

Type of eligible expenses under the Plan:

- Medical expenses as defined by IRS Code § 213(d) for the participant only; not for spouses and dependents. Expenses must not be
reimbursed from any other source.

- If expenses are eligible under both an HRA and Medical Flexible Spending Account (FSA) sponsored by your Employer, your HRA
funds will be used first until they are exhausted.

Type of ineligible expenses under the Plan:
- Insurance premiums and over-the-counter items are not eligible for reimbursement under your HRA Plan.

For active participants:
- Eligible services must be provided:
o after your effective date in the Plan and
o during the current Plan Year.
- Eligible claims must be received by Benefit Resource before the end of the 90 day run-out after the Plan Year ends. Claims denied
during this run-out may be resubmitted, but must be received by Benefit Resource within 21 days after the run-out ends.
- Any funds remaining in your account after this will be forfeited.

If you become ineligible during the Plan Year:
- Eligible services must be provided:
o after your effective date in the Plan,
o during the current Plan Year and
o prior to the date on which you become ineligible.

- Eligible claims must be received by Benefit Resource before the end of the 90 day run-out after the end of the Plan Year in which you
become ineligible. Claims denied during this run-out may be resubmitted, but must be received by Benefit Resource within 21 days
after the run-out ends.

- Any funds remaining in your account after this will be forfeited.

The Plan Year begins on January 1 and ends on December 31.

. Name, address and telephone number of the Plan Administrator:

Euromarket Designs, Inc. dba Crate and Barrel
1250 Techny Road
Northbrook, IL 60062
(847) 239-6312
Effective date of Plan: January 1, 2008.
Plan number: 560.
Employer 1D number: 36-2492854.

Agent for service of process: Euromarket Designs, Inc. dba Crate and Barrel.

"Please review your Summary Plan Description for details of IRS regulations. 10/10
The Employer maintains a Plan Document, if anything in this document conflicts with the Plan Document, then the Plan Documents controls.






Health Reimbursement Account Plan
SUMMARY PLAN DESCRIPTION

This Summary Plan Description (SPD), along with your Plan
Highlights form, is intended to provide easy-to-understand general
explanations about your benefits under the Health Reimbursement
Account (HRA) Plan. Please take the time to carefully read this
summary so that you understand the advantages of participating in this
valuable program. :

How the Plan Works
Health Reimbursement Account Plans are made possible by Section
105(h) of the Internal Revenue Code. Section 105(h) allows Employers
to contribute funds to employees to pay certain medical expenses not
covered by insurance.

Each year your Employer makes a certain amount of money available
to you under the Plan. You can draw on your Employer contribution for
reimbursement of eligible medical expenses. The amount available for
payment of benefits under the Plan is specified in Item 5 of your Plan
Highlights. Item 8 of your Plan Highlights specifies what happens to
any unused amounts at the end of the Plan Year. If the Employer
changes the contribution rate in subsequent Plan Years, the Employer
will provide you with written notice of the new rate prior to the first
day of the Plan Year.

Participating in the Plan

You can participate in the Plan if you meet the eligibility requirements
set forth in Item 3 of your Plan Highlights. Item 4 of your Plan
Highlights identifies the date you will begin participation in the Plan. If
you are an eligible employee, you may continue to participate in the
Plan so long as you remain in the employment of the Employer and
continue to fulfill the eligibility requirements.

If the Plan Administrator reasonably believes that you knowingly
submitted an expense which is not eligible, the Plan Administrator may
immediately discontinue your participation in the Plan, prohibit you
from again participating in the Plan and assess a surcharge for
ineligible expenses. The Plan Administrator may request from you any
information reasonably necessary to assist in such determination. Your
failure to provide such information shall be cause for the Plan
Administrator to find that you knowingly submitted an expense that is
not eligible.

What Kinds of Expenses Can Be Paid Through an HRA?

You can be reimbursed for many out-of-pocket expenses for eligible
medical services provided to you, your spouse or your dependents.
Medical expenses may include expenses for routine and extraordinary
physical, mental, and dental examinations, surgery, vision care, dental
care, psychiatric care, hospitalization, drugs and medicines,
deductibles, co-payments and many other items not covered by your
health insurance can be reimbursed through this Account. For a more
detailed list, please refer to the Medical Expense Worksheet.

How the Plan Reimburses You from Your HRA

In order to receive reimbursement for eligible expenses, you must
submit a completed Benefit Resource, Inc. claim form accompanied by
the required documentation of the expense(s) being claimed. This
documentation can be an itemized statement or bill from your provider
or an itemized Explanation of Benefits (EOB) from your insurance
carrier. The documentation must clearly indicate the name of the
provider, a description of the service provided, the date the service was
provided and your out-of-pocket cost for the service after insurance
payments have been made. Note that only services provided during the
timeframe indicated in Item 8 of your Plan Highlights are eligible for
reimbursement. Claims for reimbursement of eligible expenses must be

submitted gffer the service has been provided. The IRS allows one
exception: orthodontia expenses are eligible for reimbursement on
either the date of payment, date of service, or payment due date on
statements/coupons.

Claims are processed by Benefit Resource on a regularly scheduled
basis as indicated in Item 6 of your Plan Highlights. Claims must be
received by Benefit Resource at least 5 business days prior to the
processing date and within the timeframe indicated in Item § in your
Plan Highlights.

Loss of Eligibility (including termination of employment)

If you lose eligibility during the Plan Year, you may submit a claim for
reimbursement for eligible expenses as specified in Item 9 of your Plan
Highlights. You will be notified at the time you terminate employment
of any rights you may have to continue your coverage in the Plan under
COBRA.

Your Responsibilities

To ensure that your benefits are paid correctly and on time, you have
certain responsibilities under the Plan. You must:

- save all receipts,

- complete claim forms accurately,

« submit eligible claims in a timely manner, and

« submit any other paperwork the Plan Administrator may require.

Other Things You Should Know

The Plan Administrator manages the operation and administration of
the Plan. The Plan Administrator will answer your questions about the
Plan and provide you with any forms you need. The Plan Administrator
has the discretionary authority to interpret the Plan Document and
decide any and all questions arising in the administration, interpretation
and application of the Plan. The decisions of the Plan Administrator
and its actions with respect to the Plan shall be conclusive and binding.
Your Plan Highlights contains other important information about the
Plan, including Plan Administrator’s name, address and telephone
number, along with other Plan information, are shown in Items 11
through 15 of your Plan Highlights.

This SPD summarizes only the major features of the Plan. The
Employer maintains a Plan Document on file which you may review
upon request. The Plan Document is more precise than this SPD, so if
anything in this description seems to differ from the plan Document,
the Plan Document controls.

Federal law requires us to provide you with the important information
contained in the following sections. Please read this information
carefully and save this document, along with your Plan Highlights and
Medical Expense Worksheet, for future reference. The section below
regarding your rights under ERISA will inform you about the
protection afforded to participants in this Plan under federal law. The
terms or provisions of ERISA described in this summary shall apply
only to the extent that the statute so requires.

The Employer may amend or terminate the Plan at any time. In the
event that your Employer amends or terminates this Plan, you will be
notified about any changes that will affect your benefits.

The Plan will use and/or disclose Protected Health Information (PHI) to
the extent of and in accordance with the uses and disclosures permitted
or required by the Health Insurance Portability and Accountability Act
of 1996.





ERISA Rights

As a participant in the Plan, you are entitled to certain rights and
protections under the Employee Retirement Income Security Act of
1974 (ERISA) with respect to that feature of the Plan. ERISA provides
that all Plan participants shall be entitled to do the following:

1. Examine without charge at the Plan Administrator's office and at
other specified locations, such as worksites and union halls, all Plan
documents and copies of all documents governing the Plan, including
insurance contracts and collective bargaining agreements, and, if
applicable, a copy of the latest annual report (Form 5500 Series) filed
by the Plan with the U.S. Department of Labor and available at the
Public Disclosure Room of the Employee Benefits Security
Administration.

2. Obtain, upon written request to the Plan Administrator, copies of
documents governing the operation of the Plan, including insurance
contracts and collective bargaining agreements, and copies of the latest
annual report (Form 5500 Series) and updated Summary Plan
Description. The Plan Administrator may make a reasonable charge for
the copies.

In addition to creating rights for Plan participants, ERISA imposes
duties upon the people who are responsible for the operation of the
Plan. The people who operate the Plan, called "fiduciaries" of the Plan,
have a duty to do so prudently and in the interest of you and other
participants and beneficiaries. No one, including a participant's
Employer, may fire you or otherwise discriminate against you in any
way to prevent you from obtaining a benefit or exercising your rights
under ERISA. If your claim for a benefit is denied or not addressed in
whole or in part, you have a right to know why this was done, to obtain
copies of documents relating to the decision without charge, and to
appeal any denial, all within certain time schedules.

Under ERISA, there are steps you can take to enforce the above rights.
For instance, if you request materials from the Plan and do not receive
them within 30 days, you may file suit in a federal court. In such a case,
the court may require the Plan Administrator to provide the materials
and pay up to $110 a day until you receive the materials, unless the
materials were not sent because of reasons beyond the control of the
Plan Administrator. If you have a claim for benefits which is denied or
ignored, in whole or in part, you may file suit in a state or federal court.
If it should happen that Plan fiduciaries misuse the Plan's money, or if
you are discriminated against for asserting your rights, you may seek
assistance from the U.S. Department of Labor, or you may file suit in a
federal court. The court will decide who should pay court costs and
legal fees. If you are successful, the court may order the person you
have sued to pay these costs and fees. If you lose, the court may order
you to pay these costs and fees (for example, if it finds your claim is
frivolous).

If you have questions about the Plan, you should contact the Plan
Administrator. If you have any questions about this statement or about
your rights under ERISA, you should contact the nearest office of the
Employee Benefits Security Administration, U.S. Department of Labor,
listed in your telephone directory or the Division of Technical
Assistance and Inquiries, Employee Benefits Security Administration,
U.S. Department of Labor, 200 Constitution Avenue, NW, Washington,
DC 20210. You may also obtain certain publications about your rights
and responsibilities under ERISA by calling the publications hotline of
the Employee Benefits Security Administration.

Claim Denial Rights

Claims for HRA benefits shall be made by submitting a written
application to Benefit Resource. Claims shall be paid in accordance
with the terms of the Plan.

If any part of a claim for HRA benefits is denied, Benefit Resource
shall provide you with a written notice, within 30 days after the receipt
of the claim, setting forth: (i) the specific reasons for the denial; (ii)

specific reference to the provision of this Plan upon which the denial is
based; (ii1) any additional material or information you should furnish to
perfect the claim and an explanation of why such material or
information is necessary; (iv) your right to receive, upon request and
free of charge, reasonable access to and copies of all documents and
information relevant to the claim; (v) a description of the Plan’s review
procedures and the time limits applicable to such procedures, including
your right to file a civil action following an adverse benefit
determination on review; (vi) if an internal rule, guideline, protocol or
other similar criterion was relied upon in making the adverse
determination and that a copy will be provided free of charge upon
your request; and (vii) if the denial is based on a medical necessity or
experimental treatment or similar exclusion or limit, the notice shall
also include an explanation of the scientific or clinical judgment for the
determination, applying the terms of the Plan to your medical
circumstances, or a statement that such explanation will be provided
free of charge upon request. If special circumstances require it, Benefit
Resource may extend the time for deciding a claim for up to an
additional 15 days by providing written notice of the extension to you,
If the extra time is needed because you have not provided information
needed to decide the claim, the notice will also describe the needed
information. If you provide additional information in response to such a
request, a decision will be rendered within 15 days of when the
information is received.

If you would like to appeal a denial of your claim for reimbursement of
HRA expenses, you havel80 days after your receipt of written notice of
denial in which to notify the Plan Administrator in writing. The Plan
Administrator shall review an appeal and provide a written decision
within 60 days. The review shall not afford deference to the initial
adverse benefit determination and will be conducted by an individual
who is neither the individual who made the adverse benefit
determination that is the subject of the appeal, nor the subordinate of
that individual. If your medical expense appeal is denied and the denial
was based in whole or in part on a medical judgment, the Plan
Administrator will consult with a health care professional with training
and experience in the relevant medical field. This health care
professional will not have been involved in the original denial decision,
nor be supervised by the health care professional involved in the initial
decision. Medical or vocational experts whose advice was obtained on
behalf of the Plan in connection with the adverse benefit determination
will be identified in the written appeal response, without regard to
whether the advice was relied upon in making the benefit
determination.

You or your authorized representative may review any pertinent
documents free of charge and submit any written issues and comments
to the Plan Administrator. The Plan Administrator’s written decision
shall set forth the same elements required for the written notice of
claim denial described above. The written decision on appeal will also
include a statement describing voluntary alternative dispute resolution
options that may be available by contacting the U.S. Department of
Labor, a statement of your rights to bring a civil action under Section
502(a) of ERISA.
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Health Reimbursement Account Plan Document

PRELIMINARY MATTERS

1.1

1.2

Form. The Health Reimbursement Account Plan is set out in this document, the
accompanying Plan Highlights, which is incorporated herein by reference, and any
amendments to these documents.

Purpose. This Plan is designed as an accident and health plan under Section 105(¢) of the
Code, and a welfare benefit plan as defined in Section 3(1) of ERISA and the regulations
thereunder. The sole and exclusive purpose of this Plan is to permit Participants to obtain
reimbursement of Medical Expenses on a nontaxable basis from their Reimbursement
Accounts.

DEFINITIONS

2.1

2.2

2.3

24

2.5

2.6

2.7

2.8

2.9

"Code" means the Internal Revenue Code of 1986, as amended, and corresponding
provisions of future laws as amended.

“Committee” means the committee of persons that may be appointed by the Employer to
serve as the Plan Administrator in accordance with Section 6.

"Dependent” means a dependent as defined in Section 152 of the Code, except (i) a
dependent is defined as in Section 152 of the Code without regard to subsections (b)(1),
(b)(2) and (d)(1)(B) thereof and (b) any child to whom Section 152(e) of the Code applies
is treated as a dependent of both parents. Notwithstanding the foregoing, the
Reimbursement Account will provide benefits in accordance with the applicable
requirements of a qualified medical child support order (QMCSO), as defined in Section
609(a) of ERISA, even if the child does not meet the definition of “Dependent.”

"Effective Date"” means the day the Plan begins as stated in the Plan Highlights.

"Eligible Expense” or "Expense” means reimbursement of one or more Medical Expenses
permitted under Section 105(b) of the Code and offered through the Plan, but only to the
extent the Expense has not been reimbursed and is not reimbursable through any other
source.

"Employee” means a person who performs services for the Employer as a common law
employee and receives compensation for his services other than a pension, retirement
allowance, retainer or fee under contract. Persons who act only as directors are not
Employees. Persons providing services to the Employer through temporary agencies,
leasing organizations, or independent contractor arrangements are not Employees eligible
to participate in the Plan, even though they subsequently may be classified as employees of
the Employer for employment tax, unemployment insurance, or other purposes by a
government agency or a court.

"Employer" means the Employer as identified in the Plan Highlights. Employer also means
any related or successor employer assuming the obligations created in this Plan, as
identified in the Plan Highlights.

"ERISA" means the Employee Retirement Income Security Act of 1974, as amended, and
corresponding provisions of future laws. Notwithstanding any other term or provision of
the Plan Document, the Summary Plan Description, or the Plan Highlights, the provisions
of ERISA shall apply only to the extent that the statute so requires.

“Health Savings Account” or "HSA” means an Internal Revenue Code Section 223
account under which a Participant is covered, which is used to pay medical expenses
2.
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2.10

2.11

2.12

2.13

2.14

2.15

2.16

2.17

2.18

2.19

2.20

2.21

eligible under the HSA. Such accounts are established and maintained outside of the Plan
with an HSA trustee/custodian.

“High Deductible Health Coverage” means coverage under a group term health plan
maintained under a separate plan, program, insurance policy or contract and which: (i)
satisfies the requirements of Sections 105 and 106 of the Code; and (ii) qualifies as a high
deductible health plan as described in Section 223 of the Code and regulations and
guidance issued thereunder.

"Highly Compensated Individual" means any Employee whose compensation or ownership
percentage exceeds the limits defined in Section 105(h)(5) of the Code.

"Medical Expense” means amounts paid for the diagnosis, cure, mitigation, treatment, or
prevention of disease, or for the purpose of affecting any structure or function of the body.
Medical Expenses may include expenses for routine and extraordinary physical, mental,
and dental examinations, surgery, vision care, dental care, psychiatric care, hospitalization,
drugs and medicines, therapeutic, orthopedic, and prosthetic aids and devices,
transportation primarily for and essential to medical care, and other Expenses that are
considered to be for medical care as that term is used in Sections 105(b) and 213(d) of the
Code and Treasury Regulations and/or other Internal Revenue Service Guidance issued
thereunder.

“Minimum_Annual Deductible Amount” means the minimum annual deductible amount
applicable to a participant under a high deductible health plan, as determined under Section
223 of the Code and regulations and guidance issued thereunder.

!

’Particigdnt” means an Employee who meets the requirements for participation specified
in Section 3.

"Plan" means the Health Reimbursement Account Plan set forth in this document and the
accompanying Plan Highlights, as amended from time to time.

"Plan Administrator” means the person, entity, or Committee identified as such in the Plan
Highlights and as described in Section 6.

"Plan_Highlights" means the accompanying document, which the Employer completes,
adopting certain provisions and outlining Employer-specific customizations as part of the
Plan.

"Plan Year" means the period beginning and ending on the dates specified as the Plan Year
in the Plan Highlights, and every twelve consecutive month period thereafter.

"Reimbursement Account” means the Reimbursement Account established for a Participant
and described in Section 4.4,

"Service Provider"” means Benefit Resource, Inc. and its authorized agents.

11

Spouse” for purposes of the Reimbursement Account listed in Section 2.19 means a
Participant’s legal Spouse if recognized by state and federal law.

PARTICIPATION

3.1

Eligibility. An Employee who meets the eligibility requirements specified in the Plan
Highlights shall be eligible to participate in the Plan except for the following restrictions:

« C Corp: all eligible Employees can participate.

« S Corp: Shareholders who are Employees and own more than 2% of the stock cannot

-3-
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32

33

3.4

3.5

3.6

participate. An Employee who is the Spouse, child, parent or grandparent of a more than
2% owner cannot participate.

- Partnership: Partners cannot participate. An Employee who is the Spouse, child or
parent of a partner can participate, if eligible.

- Sole Proprietorship: Sole proprietor cannot participate. An Employee who is the
Spouse, child or parent of a sole proprietor can participate, if eligible.

Participation Date. An eligible Employee shall become a Participant in the Plan on the
date specified in the Plan Highlights.

Duration of Participation. Except as otherwise provided in this Plan, an Employee shall
continue as a Participant so long as he or she remains in the employment of the Employer
and/or has elected COBRA continuation coverage, and also continues to fulfill the
eligibility requirements.

If the Plan Administrator reasonably believes that a Participant knowingly has submitted
an Expense which is not eligible, the Plan Administrator may immediately discontinue the
Participant’s participation in the Plan and prohibit the Participant from again participating
in the Plan. The Plan Administrator may request from the Participant any information
reasonably necessary to assist in such determination. Failure of the Participant to provide
such information shall be cause for the Plan Administrator to find that the Participant
knowingly submitted an Expense that is not eligible.

Reinstatement of Former Participant. A former Participant shall become a Participant
again if and when he or she meets the eligibility requirements of Section 3.1.

FMLA and USERRA Leaves of Absence. Notwithstanding any provision to the contrary in
this Plan, if a Participant goes on a qualifying leave under the Family and Medical Leave
Act (FMLA) or the Uniformed Services Employment and Reemployment Rights Act
(USERRA), then to the extent required by the FMLA or USERRA, as applicable, the
Employer will continue to maintain the Participant’s benefits on the same terms and
conditions as if the Participant were still an active Employee. To the extent coverage is not
required to be continued by the FMLA or USERRA, the Participant will be treated as
having terminated participation, as described under Section 4.6, except to the extent
coverage is permitted or required to continue under the terms of the Employer’s leave of
absence policies or in the Plan Highlights.

Non-FMLA and USERRA Leaves of Absence. If a Participant goes on a leave of absence
that is not subject to the FMLA or USERRA, the Participant will be treated as having
terminated participation, as described under Section 4.6 except to the extent coverage is
permitted or required to continue under the terms of the Employer’s leave of absence
policies or in the Plan Highlights.

BENEFITS

4.1

4.2

4.3

Form_of Benefits. Each Participant may use Employer contributions for the payment or
reimbursement of Eligible Expenses for services provided to the Participant, the
Participant’s Spouse or the Participant’s Dependent, to the extent that those Expenses have
not been reimbursed and are not reimbursable through any other source.

Amount of Employer Contribution. The Employer determines the contribution amount
available under the Plan and shall notify the Participant of that amount. If the Employer
contribution amount changes in subsequent Plan Years, the Employer shall provide written
notice of the change to Participants prior to the first day of the Plan Year.

Payment or Reimbursement of Expenses. Payment or reimbursement of Expenses will be

4.
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4.4

4.5

4.6

4.7

4.8

made directly to Participants on the schedule specified in the Plan Highlights and shall
reduce the amount credited to a Participant’s account. The Service Provider shall provide
reimbursement forms so that Participants can request reimbursements from their
Reimbursement Account and/or institute such other procedures for paying claims relating
to those accounts, that the Service Provider or Plan Administrator, in its sole discretion,
deems appropriate. Requests for reimbursement shall be accompanied by a copy of the bill,
explanation of benefits or other documentation supporting the reimbursement and shall
contain the Participant’s signed statement that the Expense is not eligible for
reimbursement from any other source and has not been reimbursed from any other source,
as well as other information that the Service Provider or Plan Administrator deems
appropriate.

Establishment of Accounts. The Plan Administrator will establish and maintain a
Reimbursement Account with respect to each Participant but will not create a separate fund
or otherwise segregate assets for this purpose. The Reimbursement Account so established
will merely be a recordkeeping account for the purpose of keeping track of the
contributions and available reimbursement amounts.

(@) Crediting of Accounts. A Participant’s Reimbursement Account will be credited on a
pre-set schedule as determined by the Plan Administrator.

(b)  Debiting of Accounts. A Participant’s Reimbursement Account will be debited
during each Plan Year for any reimbursement of Medical Expenses provided during
the timeframe specified in the Plan Highlights.

(c) Available Amount. The amount available for reimbursement of Medical Expenses is
the amount credited to the Participant’s Reimbursement Account under subsection
(a) reduced by prior reimbursements debited under subsection (b).

Carryover of Accounts. In the event the amount of Expenses paid to a Participant in any
Plan Year is less than the Employer contribution available for reimbursement or payment
for that Plan Year, the Plan Highlights specifies the status of any unused amounts.

Loss of Eligibility (including termination). If a Participant becomes ineligible to participate
in the Plan during the Plan Year, reimbursement requests for Eligible Expenses must be
submitted within the timeframe specified in the Plan Highlights. The Plan Highlights
specifies the status of any unused amounts. ‘

Coordination of Benefits. Benefits under this Plan are intended to pay for Expenses not
previously reimbursed or reimbursable elsewhere through insurance or otherwise. If only a
portion of a Medical Expense has been reimbursed elsewhere (e.g., because the health
insurance plan imposes co-payment or deductible limitations), then this Plan can reimburse
the remaining portion of such Medical Expense if it otherwise meets the requirements for
reimbursement under this Plan. If a Participant receives benefits under the Plan and is
subsequently reimbursed for the Expenses from any other source at any time, the
Participant shall remit these benefits to the Employer to the extent of the reimbursement. If
an Employer sponsors both a Health Reimbursement Account Plan and a Medical Flexible
Spending Account Plan, then reimbursements shall be made first from the Medical Flexible
Spending Account Plan, unless otherwise specified in the Plan Highlights or under the
coordination of benefits provisions of the Employer’s Medical Flexible Spending Account
Plan.

Compliance with ERISA, COBRA, HIPAA, etc. Benefits shall be provided in compliance
with ERISA, COBRA, HIPAA, FMLA, USERRA, and other group health plan laws to the
extent required by such laws. The Employer shall advise each Participant of any rights he
or she may have to continued reimbursement from the Participant’s Reimbursement
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Account pursuant to the Consolidated Omnibus Budget Reconciliation Act of 1985
(COBRA).

ENROLLMENT PROCEDURES

5.1

52

Enrollment. Each eligible Employee shall be enrolled in the Plan. An eligible Employee
may decline participation in the Plan at any time by providing a notice in writing to the
Plan Administrator.

Non-Discrimination Requirements. The Plan Administrator may in its sole and absolute
discretion take any actions that it deems appropriate to assure compliance with all
applicable non-discrimination requirements and all applicable limitations on benefits
provided to Highly Compensated Individuals. These actions may include without limitation
modifying Employer contributions to Highly Compensated Individuals with or without
their consent, or treating reimbursements to Highly Compensated Individuals as taxable
compensation.

PLAN ADMINISTRATION

6.1

6.2

6.3

6.4

Plan Administrator. The Employer may appoint a person or committee of persons to act as
Plan Administrator and may remove the Plan Administrator from office at any time. Any
such appointment or removal shall be in writing. If no appointment is made, the Employer
shall be the Plan Administrator.

Powers. The Plan Administrator has full discretionary authority and responsibility to
control and manage the operation and administration of the Plan. The Plan Administrator
shall have the exclusive right to interpret the Plan (but not to modify or amend the Plan)
and to decide any and all questions arising in the administration, interpretation, and
application of the Plan. The Plan Administrator shall establish whatever rules it finds
necessary for the operation and administration of the Plan and shall endeavor to apply such
rules in its decisions so as not to discriminate in favor of any person. The decisions of the
Plan Administrator or its action with respect to the Plan shall be conclusive and binding
upon the Employer and all persons having or claiming to have any right or interest in or
under the Plan.

The Committee. If the Employer designates a committee of persons (the “Committee”) to
serve as the Plan Administrator, the members of the Committee may elect from their
number a chairman, who needs not be an Employee, and may appoint a secretary, who
needs not be an Employee or a member of the Committee. They may appoint from their
number such subcommittees with such powers as they shall determine. They may allocate
responsibility among themselves or delegate any of their duties or responsibilities to other
persons in accordance with this Section 6. A member of the Committee may resign at any
time by delivering a written resignation to the Employer.

The Committee may hold meetings upon such notice, at such place or places, and at such
time or times as they may determine. A majority of the members of the Committee shall
constitute a quorum for the transaction of business. All resolutions or other. actions taken
by the Committee shall be by vote of a majority of those present at a meeting of the
Committee at which a quorum shall be present or, if they act without a meeting, in writing
by all the members of the Committee.

Delegation of Responsibilities. The Plan Administrator may delegate any of its duties or
responsibilities to other persons, including the Employer or any of its officers or
Employees. Any such allocation or delegation of responsibilities shall be by an instrument
in writing, setting forth specifically the delegated duties, signed by or on behalf of the Plan
Administrator and the delegated person and shall be exercised in a reasonable manner
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6.5

6.6

6.7

6.8

6.9

taking into account the discretionary or ministerial nature of the responsibility allocated or
delegated and the capabilities of such person or persons to whom the responsibility is
allocated or delegated.

Third-Party Contracts. The Plan Administrator or any person or persons to whom the Plan
Administrator has delegated responsibilities may employ, with the approval of the Plan
Administrator, one or more accountants, actuaries, legal counsel or other persons as shall
be deemed necessary for the effective control and management of the operation and
administration of the Plan. The Plan Administrator, the Employer and its officers and
directors, and any person to whom any duty or responsibility has been delegated by the
Plan Administrator shall be entitled to rely upon all tables, valuations, certificates, opinions
and reports furnished by any duly appointed accountant, actuary, legal counsel or other
person and shall be fully protected in respect of any action taken or permitted by them in
good faith in reliance upon any such tables, valuations, certificates, reports or opinions.

Compensation. The Plan Administrator shall not receive any compensation from the Plan
for its services, but the Employer may pay the Plan Administrator a salary and the Plan
may reimburse the Plan Administrator for any necessary expenses incurred.

Records. The Plan Administrator shall maintain accounts showing the fiscal transactions of
the Plan.

Indemnification. To the extent not covered by insurance and to the fullest extent permitted
by law and the Employer’s governing rules, each person who is or has been a Plan
Administrator, including each person who is or has been a member of the Committee, if
applicable, or any officer or Employee of the Employer who has been delegated
responsibilities by the Plan Administrator, shall be indemnified by the Employer against
expenses (including amounts paid in settlement with the approval of the Employer)
reasonably incurred by him or her in connection with any action, suit, or proceeding to
which he or she may be a party or with which he or she shall be threatened by reason of
being, or having been or acted on behalf of the Plan Administrator. The foregoing right of
indemnification shall be in addition to any other rights to which any Plan Administrator
may be entitled as a matter of law.

Claims _Procedure. Participants who disagree with a decision concerning their right to
participate in the Plan or to receive reimbursement of Medical Expenses may file a claim in
writing with the Plan Administrator.

Claims for reimbursement of Medical Expenses shall be paid in accordance with the terms
of the Plan. Claims for reimbursement of Medical Expenses shall be made to the Service
Provider on a form provided by the Service Provider. Each claim form must be
accompanied by such documentation or certifications as may be required in accordance
with Section 4.3 and must be received by the Service P10v1der within the timeframe
indicated in the Plan Highlights.

The Service Provider or Plan Administrator, in its sole and complete discretion, will decide
if a claim should be reimbursed. If any part of a claim for Medical Expenses is denied,
absent any necessary extension, the Service Provider shall provide a written notice as soon
as possible, but in no event more than thirty (30) days after the receipt of the claim by the
Service Provider, setting forth (i) the specific reasons for the denial; (ii) specific reference
to the provision of this Plan upon which the denial is based; (iii) any additional material or
information the claimant should furnish to perfect the claim and an explanation of why
such material or information is necessary; (iv) the Participant’s right to receive, upon
request and free of charge, reasonable access to and copies of all documents and
information relevant to his or her claim; (v) a description of the Plan’s review procedures
and the time limits applicable to such procedures, including the Participant’s right to file a
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6.10

civil action following an adverse benefit determination on review; (vi) if an internal rule,
guideline, protocol or other similar criterion was relied upon in making the adverse
determination, either the specific rule, guideline, protocol or other similar criterion, or a
statement that such a rule, guideline, protocol or other similar criterion was relied upon in
making the adverse determination and that a copy will be provided free of charge to the
claimant upon request; and (vii) if the denial is based on a medical necessity or
experimental treatment or similar exclusion or limit, the notice shall also include an
explanation of the scientific or clinical judgment for the determination, applying the terms
of the Plan to the member’s medical circumstances, or a statement that such explanation
will be provided free of charge upon request.

If special circumstances beyond the control of the Plan require it, the Service Provider may
extend the time for deciding a claim for up to an additional fifteen (15) days by providing
written notice of such extension to the Participant. If the extra time is needed because the
Participant has not provided information needed to decide the claim, the notice will also
describe the needed information and the Participant will have forty-five (45) days to
provide the needed information. If the Participant provides additional information in
response to such a request, a decision will be rendered within fifteen (15) days of when the
information is received.

Claims and/or appeals of denied claims may be made by the Participant or the Participant’s
authorized representative.

Review Procedure. Participants who disagree with a decision concerning their right to
participate in the Plan may file an appeal in writing with the Plan Administrator. If a claim
for reimbursement of Medical Expenses is denied and a review is desired, the Participant
shall have one-hundred eighty (180) days after receipt of written notice of denial in which
to notify the Plan Administrator in writing.

In requesting a review, the Participant may review this Plan or any documents relating to it
and submit any written comments, documents, records and other information he or she may
feel appropriate, without regard to whether such information was submitted or considered
in the initial benefit determination made by the Service Provider. The Participant may
obtain, free of charge and upon request, records and other information relevant to the
claim, without regard to whether such information was relied upon by the Service Provider
in making the initial benefit determination.

The Plan Administrator shall then review the claim and provide a written decision within
sixty (60) days. The review shall not afford deference to the initial adverse benefit
determination and will be conducted by an individual who is neither the individual who
made the adverse benefit determination that is the subject of the appeal, nor the subordinate
of that individual. If a Participant’s Medical Expense appeal is denied and the denial was
based in whole or in part on a medical judgment, the Plan Administrator will consult with a
health care professional with training and experience in the relevant medical field. This
health care professional will not have been involved in the original denial decision, nor be
supervised by the health care professional involved in the initial decision. Medical or
vocational experts whose advice was obtained on behalf of the Plan in connection with the
adverse benefit determination will be identified in the written appeal response, without
regard to whether the advice was relied upon in making the benefit determination.

The Plan Administrator’s written decision shall set forth the same elements required for the
written notice of claim denial in Section 6.9, above. In addition, the written decision on
appeal will also include a statement describing voluntary alternative dispute resolution
options that may be available by contacting the U.S. Department of Labor, a statement of
the member’s rights to bring a civil action under section 502(a) of ERISA.
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AMENDMENT AND TERMINATION OF THE PLAN

7.1

7.2

Amendment. The Employer may amend the Plan at any time or from time to time by an
instrument in writing executed with the same formality as this instrument. Any amendment
shall be effective only for periods after the later of its adoption date or effective date. No
amendment shall affect the rights of Participants to receive reimbursement for Expenses
incurred prior to the effective date of the amendment.

Termination. The Plan is intended by the Employer to be an indefinite program for the
provision of health benefits for its Employees. The Employer nevertheless reserves the
right to terminate the Plan at any time and for any reason. Such termination shall be
effected by a written instrument executed by the Employer with the same formality as this
instrument. Termination of the Plan shall not affect the rights of Participants to receive
reimbursement for Expenses incurred prior to the effective date of the termination.

MISCELLANEOUS

8.1

8.2

8.3

8.4

8.5

8.6

No Employment Rights Conferred. The adoption and maintenance of the Plan shall not be
deemed to constitute a contract between the Employer and any Participant or to be a
consideration for, or an inducement to or condition of, the employment of any person.

Nothing herein contained shall be deemed to: (i) give to any Participant the right to be
retained in the employment of the Employer, (ii) interfere with the right of the Employer to
discharge any Participant at any time, (iii) give to the Employer the right to require any
Participant to remain in its employment, or (iv) interfere with any Participant's right to
terminate his employment with the Employer at any time.

No Compensation for Other Purposes. Benefits paid under the terms of this Plan shall not
be treated as additional compensation to the Participant for purposes of determining
contributions or benefits under any qualified retirement plan maintained by the Employer
or for purposes of any other benefit obligations of the Employer unless otherwise provided
under the terms of the retirement plan or other benefit program.

Benefits Solely from General Assets. The benefits provided under this Plan shall be paid
solely from the general assets of the Employer. Nothing in this Plan shall be construed to
require the Employer or the Plan Administrator to maintain any fund or segregate any
amount for the benefit of any Participant, and no Participant or other person shall have any
claim against, right to, or security or other interest in, any fund, account, or asset of the
Employer from which any payment under the Plan may be made.

Impossibility of Performance. In the event that it become impossible for the Employer to
perform any act under the Plan, that act shall be performed which in the judgment of the
Employer shall most nearly carry out the intent and purposes of the Plan.

Governing Law. All legal questions pertaining to the Plan shall be determined in
accordance with the laws of the Plan Administrator’s State except when those laws are
preempted by the laws of the United States.

Code and Legal Requirements. The Plan is intended and shall be interpreted to comply
with all applicable laws, including all applicable Code requirements. Such requirements are
incorporated by reference to the extent required and not expressly set forth herein and to
the extent any provision of the Plan conflicts with applicable legal requirements, shall be
reformed to effect compliance.
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APPENDIX A

THE USE AND DISCLOSURE OF PROTECTED HEALTH INFORMATION

A. Use and Disclosure of Protected Health Information (PHI)

The Plan will use and/or disclose Protected Health Information (PHI) to the extent of and in accordance
with the uses and disclosures permitted or required by the Health Insurance Portability and
Accountability Act of 1996 and regulations promulgated pursuant thereto (“HIPAA”). Specifically, the
Plan will use and disclose PHI for purposes related to health care treatment, payment for health care,
and health care operations.

Definitions

“Electronic Protected Health Information (Electronic PHI)” is PHI that is transmitted by electronic

media or maintained in any electronic medium.

“Health Care Operations” include, but are not limited to the following activities:

conducting or arranging for medical review, legal services and auditing functions, including
fraud and abuse detection and compliance programs;

business management and general administrative activities of the Plan, including, but not
limited to business planning and development, such as conducting cost management analysis
related to managing and operating the Plan, management activities relating to the
implementation of and compliance with HIPAA’s administrative simplification requirements;
the sale, transfer, merger, or consolidation of all or part of the “covered entity” within the
meaning of HIPAA with another covered entity, or an entity that following such activity will
become a covered entity and due diligence related to such activity; and consistent with the
applicable requirements of the regulations issued under HIPAA, creating de-identified health
information or a limited data for the benefit of the “covered entity” within the meaning of
HIPAA.

“Payment” includes activities undertaken by the Plan to obtain premiums or determine or fulfill its
responsibility for the coverage and provision of plan benefits or to obtain or provide reimbursement for
the provision of health care that relate to an individual to whom health care is provided. These activities
include, but are not limited to, the following:

.

determination of eligibility, coverage and cost sharing amounts;

coordination of benefits;

adjudication of health benefit claims (including appeals and other payment disputes);
establishing employee contributions; and

claims management and related health care data processing, including auditing payments,
investigating and resolving payment disputes and responding to participant inquiries about
payments.

“Protected Health Information (PHI)” is health information, including genetic and/or demographic

information, whether oral or recorded in any form or medium, which is collected from an individual,
and which:

is created or received by the Plan,

relates to the past, present, or future physical or mental health or condition of an
individual; the provision of health care to an individual; or the past, present, or future payment
for the provision of health care to an individual; and

(a) that identifies the individual; or
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(b) with respect to which there is a reasonable basis to believe that the information can be
used to identify the individual; and

is transmitted by electronic media, maintained in any electronic medium, or transmitted or
maintained in any other form or medium. Protected Health Information excludes information in
any other form or medium. Protected Health Information excludes information in education
records covered by the Family Educational Right and Privacy Act, records described at 20
U.S.C. 1232(g)(a)(4)(B)(iv), and employment records held by the Plan Sponsor in its role as
employer.

“Treatment” means the provision, coordination, or management of health care and related
services by one or more health care providers.

B. The Plan Will Use and Disclose PHI Consistent with HIPAA’s Requirements and as Permitted by
Authorization of the Plan Participant or Beneficiary

The Plan will use and disclose PHI consistent with the rules and requirements under HIPAA. To the
extent required by HIPAA, the Plan shall obtain a written authorization from the individual who is the
subject of the PHI.

C. For Purposes of This Section, the Employer Is the Plan Sponsor

The Plan will not disclose PHI to the Plan Sponsor except in accordance with the pfovisions set forth in
D and E, below. Notwithstanding the foregoing, the Plan may disclose to the Plan Sponsor information
on whether an individual is participating in the Plan, or is enrolled in or has disenrolled from the Plan.

D. With Respect to PHI, the Plan Sponsor Agrees to the Following Conditions

The Plan Sponsor agrees to:

not use or further disclose PHI other than as permitted or required by the Plan documents or as
required by law;

ensure that any agents, including a subcontractor, to whom the Plan Sponsor provides PHI
agree to the same restrictions and conditions that apply to the Plan Sponsor with respect to such
PHI;

not use or disclose PHI for employment-related actions and decisions unless authorized by an
individual;

not use or disclose PHI in connection with any other benefit or employee benefit plan of the
Plan Sponsor unless authorized by an individual;

not use or disclose PHI that is genetic information for underwriting purposes;

report to the Plan any PHI use or disclosure that is inconsistent with the uses or disclosures
provided for of which it becomes aware;

make PHI available to an individual in accordance with HIPAA’s access requirements;

make PHI available for amendment and incorporate any amendments to PHI in accordance
with HIPAA;

make available the information required to provide an accounting of disclosures;

make internal practices, books and records relating to the use and disclosure of PHI received
from the Plan available to the U.S. Secretary of Health and Human Services for the purposes of
determining the Plan’s compliance with HIPAA; and

if feasible, return or destroy all PHI received from the Plan that the Plan Sponsor still maintains
in any form, and retain no copies of such PHI when no longer needed for the purpose for which
disclosure was made (or if return or destruction is not feasible, limit further uses and
disclosures to those purposes that make the return or destruction infeasible).
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E. With Respect to Electronic PHI, the Plan Sponsor Agrees to the Following Conditions

The Plan Sponsor agrees to:

« implement administrative, physical, and technical safeguards that reasonably and appropriately
protect the confidentiality, integrity, and availability of the electronic protected health
information that it creates, receives, maintains, or transmits on behalf of the Plan;

- ensure that the adequate separation between the Plan and Plan Sponsor is supported by
reasonable and appropriate security measures;

. ensure that any agent, including a subcontractor, to whom it provides this information agrees to
implement reasonable and appropriate security measures to protect the information;

»  report to the Plan any security incident of which it becomes aware. For purposes of this section,
security incident shall mean successful unauthorized access, use, disclosure, modification or
destruction of, or interference with, the Electronic PHI; and

« upon request from the Plan, Plan Sponsor agrees to provide information to the Plan on
unsuccessful unauthorized access, use, disclosure, modification or destruction of the Electronic
PHI to the extent such information is available to Plan Sponsor.

Notwithstanding the foregoing, these limitations shall not apply to Enrollment, Disenroliment, and
Summary Health Information provided to Plan Sponsor pursuant to 45 CFR 164.504(f)(1)(ii) or (iii); of
Electronic PHI released pursuant to an Authorization that complies with 45 CFR 164.508; or in other
circumstances as permitted by the HIPAA regulations.

F. Adequate Separation Between the Plan and the Plan Sponsor Must Be Maintained

The Plan Sponsor shall permit only those individuals listed below to have access to PHI. These
individuals shall only have access to PHI to the extent necessary to perform the Plan administration
functions that the Plan Sponsor performs for the Plan. In the event that the individuals listed below do
not comply with this Plan document, the Plan Sponsor shall provide a mechanism for resolving issues
of noncompliance, including disciplinary sanctions.

The following employees, classes of employees or other persons under the Plan Sponsor’s control (or
acting on behalf of Plan Sponsor) may have access to PHI in order to carry out their duties with respect
to payment under, health care operations of, or other matters pertaining to the group health plan in the
ordinary course of business:

[Insert in the blanks below the title and/or description of the class of all person(s) expected to have access
to PHI]

The persons designated above shall have access to PHI only for the plan administration functions that

the Employer performs for the Plan. Persons described above who fail to comply with the provisions of

this Appendix A of the Plan shall be subject to the disciplinary procedures the Employer has adopted.
G. Participant Notice

The Plan shall be operated in accordance with a Notice of Privacy Practices, which shall be distributed
to Plan participants and which may be amended from time to time by the Plan Sponsor.

-12-





Health Reimbursement Account Plan Document

H. Plan Policies and Procedures

In addition to the policies and procedures set forth in the Participant Notice, the Plan may establish
additional policies and procedures to safeguard the privacy of PHI and comply with HIPAA’s
requirements. The Plan Sponsor may amend such policies and procedures from time to time, as it
deems appropriate.

Policy and Procedure for Notification of Breach of Unsecured Protected Health Information

The Plan and its contractors will strive to prevent breaches of Unsecured Protected Health Information
(“Unsecured PHI”) electronically or otherwise, and maintain privacy and security measures to protect
the confidentiality of PHI. Pursuant to HIPAA and Regulations promulgated thereunder, and the Health
Information Technology for Economic and Clinical Health Act (“HITECH”), the Plan will notify
individuals when Unsecured PHI was, or was reasonably believed to have been, accessed, acquired,
used or disclosed by an unauthorized person, when a confirmed breach of the security of the system
poses a significant risk of financial, reputational or other harm to the individual. Confirmed breaches of
the security or confidentiality of Unsecured PHI will invoke certain actions to determine the degree of
risk and impact of the breach upon an individual(s) and, under specific circumstances, notification of
the breach to the affected individual(s).

Procedure for Notification:

a. The Plan has implemented reasonable and appropriate administrative, physical and technical
safeguards to protect the confidentiality, integrity and availability of PHI in its possession.

b. The Plan has implemented reasonable systems for the discovery and reporting of a breach of PHI.
A “breach” is the unauthorized acquisition, access, use or disclosure of PHI which compromises
the security or privacy of the PHI except where an unauthorized person to whom such information
was disclosed would not reasonably have been able to retain the information.

c. When a breach has been reported to the Plan Security Officer or Privacy Officer, the breach
response team will be assembled and an investigation into the breach will be conducted. The
response team will be comprised of the Security Officer, the Privacy Officer, legal counsel, a
representative from Senior Management, and any other personnel deemed appropriate for the
circumstance.

d. The investigation and steps taken by the response team will be thoroughly documented. If the
conclusion of the investigation is that no breach occurred, no further action is necessary.

e. If the Security Officer confirms that a breach of security or confidentiality has occurred and has
resulted in the unauthorized disclosure of PHI, the response team will take the following risk
assessment steps:

1. Determine whether or not the information breached was Unsecured. Unsecured PHI includes
information not secured through encryption or destruction, and is not rendered unusable,
unreadable, or indecipherable to unauthorized individuals as defined by the HIPAA Security
Rule and HITECH Breach Notification Regulations.

2. Determine the reasonable likelihood that such information was accessed by an unauthorized
person.

3. Determine whether or not the information breached included personal information, including
the individual’s first name or first initial and last name, in combination with other personal
data elements such as, address and date of birth, when either the name or the other data
elements are Unsecured and includes PHI of the individual.

4. Determine whether or not the breach of the security of the data poses a significant risk of
identity theft, financial, reputational or other harm to the individual.

5. Determine whether or not the disclosed information could reasonably have been retained by
the unauthorized person.

6. Determine whether or not the breach falls within one of the exceptions to breach notification.
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m.

If it is determined that the information breached was secured and there is no reasonable likelihood
that the secured information was rendered viewable by an unauthorized person, no further action
Is necessary.

If it is determined that the information breached was Unsecured, but the circumstance of the breach
falls within one of the exceptions to the breach notification regulations, so notification is not
required, such determination will be documented.

If it is determined that the information breached was Unsecured and that the breach does not pose
a significant risk of identity theft, financial, reputational or other harm to the individual, no further
action is necessary. The risk assessment will be documented thoroughly, including the actions
taken, the conclusions of the investigation and the basis for the determination that the breach did
not pose a significant harm to the individual.

If it is determined that the breach of the security of the system poses a significant risk of identity
theft, financial, reputational or other harm to the individual, the Privacy Officer will as soon as
possible, but no later than sixty (60) days after the discovery of the breach, notify the individual(s)
whose information was disclosed as a result of the breach.

If it is determined that the information breached was Unsecured, an analysis of the requirements for
notification of the State in which the individual resides will be conducted and documented.

If notification to law enforcement or another regulatory body or agency is required under State law,
such notification will be made to the regulatory body or agency in accordance with State law.

If State law requires notification to the individual, notification will be made in accordance with
State law.

Notification to the individual may be delayed if a law enforcement agency determines that the
notification will impede a criminal investigation and the notification will be made after law
enforcement determines it will not compromise its investigation.

Notification of a breach to affected individuals will be in plain language and include:

1. a brief description of what happened, including the date of the breach and discovery of the
breach; a description of the type of Unsecured PHI or other personal information that was
involved in the breach;

2. any steps individuals should take to protect themselves from potential harm resulting from
the breach;

3. a description of the investigation into the breach, mitigation of harm to individuals, and
protection against further breaches; and

4. contact procedures, which will include a toll-free telephone number, an e-mail address,
website or postal address.

If the breach involves more than 500 individuals, the Plan will provide notice to a prominent local
media outlet and to the Secretary of the Department of Health and Human Services (“HHS”)
through a press release.

The Plan will maintain a log of any and all breaches of Unsecured PHI and shall report such
breaches to the Secretary of HHS on an annual basis by providing the log to the Secretary.

The Plan will require Business Associates and vendors, through their contracts and/or Business
Associate Agreements with the Plan to provide notification of a breach to the Plan so that the Plan
can notify affected individuals, as necessary. Business Associates must provide all available
information to the Plan without delay.

The Plan shall maintain documentation of each individual notified, each log provided to HHS and
any other notification to the Secretary of HHS as required by law. Such documentation will be
maintained by the Privacy Officer.
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RECORD OF ADOPTION

By signing this Record of Adoption, the Employer approves and adopts the terms of the Health
Reimbursement Account Plan as stated in the Plan Document and Plan Highlights. A copy of the current
Plan Highlights is attached to this Plan and Record of Adoption and incorporated herein by reference.

' (Date) (Name)

(Title)
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CERTIFICATION
TO WAIVER REQUEST
FROM THE RESTRICTED ANNUAL LIMITS

The Plan Administrator for the Crate and Barrel Health Reimbursement Account
Plan (the "Plan") is Euromarket Designs, Inc, d/b/a Crate and Barrel (the "Company™).
The undersigned is the Senior Director of Human Resources. As provided in Section 6
of the Plan, he has the authority to act on behalf of the Plan Administrator. The
undersigned hereby certifies that (1) the Plan was in force prior to September 23, 2010;
and (2) the application of the restricted annual limits to the Plan would result in a
significant decrease in access to benefits under the Plan.

This certification is made under penalty of perjury.

Dated: December 1, 2010

Kichael Silverman
(847)-239-6332







dissemination, distribution, or copying of the message is strictly prohibited. If you have received this
transmission in error, please notify us immediately by telephone and/or reply email.

Circular 230 Notice.

To ensure compliance with requirements imposed by the IRS, we inform you that any U.S. Federal tax
advice contained in this communication (including any attachments) is not intended or written to be
used, and cannot be used, for the purpose of (I) avoiding penalties under the Internal Revenue code or
(I1) promoting, marketing or recommending to another party any transaction or matter addressed
herein.
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REQUEST FOR WAIVER
FROM RESTRICTED ANNUAL LIMITS
SET FORTH IN INTERIM FINAL REGULATIONS

Euromarket Designs, Inc., d/b/a Crate and Barrel (the "Company"), sponsors
the Crate and Barrel Health Reimbursement Account Plan (the "Plan"). The plan year
is the calendar year. The Plan covers all full-time employees who complete at least 12
months of service and are not covered under a Health Savings Account. This Plan is
not integrated with other coverage as part of a group health plan because participation
in this Plan is not conditioned upon whether the employee is a participant in a Company
group health plan. The number of individuals covered by the Planis 4 . The Plan is
funded m)@ by the Company. The Company contributes funds to the Plan to pay
certain medical expenses not otherwise covered by insurance. Employees are
classified into three groupings. The annual dollar amount contributed by the Company
varies for each grouping and ranges from (0)4) Attached to this waiver
request are the following documents: (1) Plan document; (2) Summary Plan
Description; (3) Plan Highlights; and (4) Certification by the plan administrator.

The interim final regulations implementing Section 2711 of the Public Health
Service Act provides that the restricted annual limits may be waived by the Secretary of
Health and Human Services if compliance would result in a "significant decrease in
access to benefits” or a "significant increase in premiums." Due to the current cap
placed on reimbursement by the Company, unless the waiver is obtained, it will no
longer be financially feasible for the Company to maintain the Plan. As a result, there
will be a significant decrease in access to benefits.
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Pages 4 through 6 redacted for the following reasons:

(b)(4)

EUROMKT:000004



CERTIFICATION
TO WAIVER REQUEST
FROM THE RESTRICTED ANNUAL LIMITS

The Plan Administrator for the Crate and Barrel Health Reimbursement Account
Plan (the "Plan") is Euromarket Designs, Inc, d/b/a Crate and Barrel (the "Company™).
The undersigned is the Senior Director of Human Resources. As provided in Section 6
of the Plan, he has the authority to act on behalf of the Plan Administrator. The
undersigned hereby certifies that (1) the Plan was in force prior to September 23, 2010;
and (2) the application of the restricted annual limits to the Plan would result in a
significant decrease in access to benefits under the Plan.

This certification is made under penalty of perjury.

Dated: December 1, 2010

Kichael Silverman
(847)-239-6332
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Pages 8 through 22 redacted for the following reasons:
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From: Habit, Sandra (HHS/OCIIO)

Sent: Thursday, December 30, 2010 10:44 AM

To: 'wanspach@muchshelist.com’

Subject: Euromarket Designs, Inc., d/b/a Crate and Barrel Approval Letter for a Waiver of the Annual Limits
Requirements 12-21-2010

Importance: High

Attachments: Updated Jan 1 Approval Letter .pdf
Good Afternoon,

Thank you for submitting an application for a Waiver of the Annual Limits Requirements of the PHS Act
Section 2711 for Euromarket Designs, Inc., d/b/a Crate and Barrel. HHS has reviewed your application and
made its determination. Please see the attached letter.

Please confirm receipt of this letter by replying to this e-mail.

Please let me know if I can be of further assistance.

Sincerely,

Sandy Habit

Department of Health and Human Services

Office of Consumer Information and Insurance Oversight
301-492-4175

Sandra.Habit@hhs.gov

INFORMATION NOT RELEASABLE TO THE PUBLIC UNLESS AUTHORIZED BY LAW: This information has not been publicly
disclosed and may be privileged and confidential. It is for internal government use only and must not be disseminated, distributed,
or copied to persons not authorized to receive the information. Unauthorized disclosures may result in prosecution to the full extent
of the law.
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DEPARTMENT OF HEALTH & HUMAN SERVICES - Office of Consumer Irnformation and -
: ’ : Insurance Oversight ' :
Washington, DC 20201

Date: October 2010 )

From: - Steve Larsen, Director, Office of OVCI'SlghL& W/\

Subject: Apphcatlon for Walver of the Annual Limits Requirements of PHS Act Section
' 2711 ,

Dear Waiver Applicant:

Section 2711(a)(2) of the Public Health Service Act (PHS Act) as added by the Patient -
Protection and Affordable Care Act (Affordable Care Act), requires the Secretary to.impose
restrictions on the imposition of annual limits on the dollar value of essential health benefits (as
“defined in section 1302(b) of the Affordable Care Act) for any participant or beneficiary in a new
ot existing group health plan or a new policy in the individual market for plan or policy years
beginning on or after September 23, 2010 and prior to January 1, 2014. Specifically, the
Secretary is granted the authority to determine what constitutes a “restricted annual limit” that
~ can st111 be 1mposed under such plans or pohcles prror toJ anuary 1,2014. v '

The interim fmal regulatlons pubhshed on J une 28, 2010 (codified at 26 CFR § 54.9815-27 19T;
29 CFR § 2590.715-2719; and 45 CFR §147.126) established suchrestricted annual limits. The
regulations also provided that these restricted annual limits may be waived by the Secretary of
Health and Human Services (HHS) if compliance with the interim final regulations would result
~ in a significant decrease in access to benefits or asignificant increase in premiums. Pursuant to
the regulation, HHS issued guidance on September 3 regarding the scope and process for
" applying for a waiver. :

The Office of Consumer Information and Insurance Over51ght Offlce of Insurance Over31ght
received and processed your application for the plan(s) or policy(ies) year beglnnmg January 1,
2011. We have determined that your application has met the criteria to obtain a waiver of the
restricted annual limits requirements because comphance with the interim final regulations.
would result in a significant decrease in access to benefits for those currently covered by such
plans or policies, or a significant increase in premiums paid by those covered by such plans or
policies. To the extent you make any change to your benefit package after March 23, 2010, you
must determine whether the change(s) will trlgger loss of grandfathering status pursuant to 45
CFR §147.140(g)(1). :

An approval of your request for waiver of the restricted annual limits requirements granted under
this process applies only to the annual limit(s) provided in your application for the plan or policy
- year beginning between September 23,2010 and September 23 2011. This waivet only applies -

to the annual limits requitements in Section 2711 of the ACA and does not apply to any other

requlrement of the Affordable Care Act, ERISA the IRS Code or the PHS Act. Further a group
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. _health plan or health insurance issuer must reapply for any subsequent plan or pohcy year pr1or
- to January 1, 2014 when this waiver expires in accordance with future guidance from HHS. .~ .
;;HHS may mod1fy thls waiver approval process memorandum and other relevant 1nformat1on S

rIf you have any. quest1ons regardmg th1s letter please ema1l OCIIOOvers_ght@hhs g__

,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,, /
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From: Bill Anspach [wanspach@muchshelist.com]

Sent: Monday, January 03, 2011 9:09 AM

To: Habit, Sandra (HHS/OCI10)

Subject: RE: Euromarket Designs, Inc., d/b/a Crate and Barrel Approval Letter for a Waiver of the Annual Limits
Requirements 12-21-2010

I'm confirming receipt of your letter.

Thank you.

Bill Anspach

Much Shelist

Much Shelist Denenberg Ament and Rubenstein, P.C.
191 North Wacker Drive, Suite 1800

Chicago, IL 60606

Phone 312.521.2406

Fax 312.521.2306

wanspach@muchshelist.com

www.muchshelist.com
Associated with International ALLIANCE of Law Firms

Please consider the environment before printing this email.

The information contained in this email communication is intended only for the personal and confidential use of the designated recipient named above. This message may
be an attorney-client communication, and as such is privileged and confidential. If the reader of this message is not the intended recipient, you are hereby notified that
you have received this communication in error, and that any review, dissemination, distribution, or copying of the message is strictly prohibited. If you have received this
transmission in error, please notify us immediately by telephone and/or reply email.

Circular 230 notice
To ensure compliance with requirements imposed by the IRS, we inform you that any U.S. federal tax advice contained in this communication (including any attachments)

is not intended or written to be used, and cannot be used, for the purpose of (I) avoiding penalties under the Internal Revenue code or (Il) promoting, marketing or
recommending to another party any transaction or matter addressed herein.

From: Habit, Sandra (HHS/OCI10) [mailto:Sandra.Habit@hhs.gov]

Sent: Thursday, December 30, 2010 9:43 AM

To: Bill Anspach

Subject: Euromarket Designs, Inc., d/b/a Crate and Barrel Approval Letter for a Waiver of the Annual Limits Requirements 12-21-
2010

Importance: High

Good Afternoon,

Thank you for submitting an application for a Waiver of the Annual Limits Requirements of the PHS Act
Section 2711 for Euromarket Designs, Inc., d/b/a Crate and Barrel. HHS has reviewed your application and
made its determination. Please see the attached letter.

Please confirm receipt of this letter by replying to this e-mail.

Please let me know if I can be of further assistance.

Sincerely,

Sandy Habit

Department of Health and Human Services

Office of Consumer Information and Insurance Oversight
301-492-4175

Sandra.Habit@hhs.gov
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INFORMATION NOT RELEASABLE TO THE PUBLIC UNLESS AUTHORIZED BY LAW: This information has not been publicly
disclosed and may be privileged and confidential. It is for internal government use only and must not be disseminated, distributed,
or copied to persons not authorized to receive the information. Unauthorized disclosures may result in prosecution to the full extent

of the law.
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