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U.S. Department of Health and Human Services

Office of Consumer Information and Insurance Oversight, Office of Oversight
Attention: James Mayhew

Room 737-F-04

200 Independence Ave. SW

Washington, DC 20201

Re:  Annual Limit Waiver for HRAs Administered by Discovery Benefits, Inc. and
HCB Consumer Services, Inc.

Dear Mr. Mayhew:

On behalf of Discovery Benefits, Inc. (“DBI”) and its wholly-owned subsidiary, HCB Consumer
Services, Inc. (“HCB”), I am requesting a waiver from the restricted annual limits on the dollar
value of essential health benefits under interim final regulations published on June 28, 2010 (the
“Interim Final Regulations™).!

This request applies to health reimbursement accounts (“HRASs”), as described in IRS Notice
2002-45, for which DBI serves as third party administrator, and for which benefits under the
HRA are not coordinated with any major medical plan (the “DBI Stand-Alone Plans™), for the
plan year beginning January 1, 2011. This request also applies to HRAs for which HCB serves
as third party administrator, and for which benefits under the HRA are not coordinated with any
major medical plan (the “HCB Stand-Alone Plans”), for the plan year beginning January 1, 2011.
Collectively, the DBI Stand-Alone Plans and the HCB Stand-Alone Plans are referred to as the
“Stand-Alone Plans”. Specifically, this waiver request applies to any Stand-Alone Plans for
which DBI or HCB administers the plan during the plan year beginning January 1, 2011 and
ending December 31, 2011, including the plans of any employers who may transfer the
administration of their Stand-Alone Plans from another administrator to DBI or HCB, as long as
the applicable Stand-Alone Plan was in force prior to September 23, 2010.

' 26 C.F.R. § 54.9815-2719T; 29 C.F.R. § 2590.715-2719; and 45 C.F.R. § 147.126.
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The Interim Final Regulations provide that when an HRA is “integrated with other coverage”
that would alone satisfy the restricted annual limit requirements, the fact that the HRA itself
limits the dollar value of benefits does not violate the restricted annual limit requirements of the
Interim Final Regulations.”> Because the Stand-Alone Plans are not integrated with other
coverage that alone satisfies the restricted annual limit requirements, the Stand-Alone Plans may
not be exempt from the restricted annual limit requirements under the Interim Final Regulations.’
DBI and HCB are requesting waivers on behalf of the Stand-Alone Plans because the application
of the restricted annual limit requirements would result in a significant decrease in the access to
benefits for the affected participants of the Stand-Alone Plans.

This letter, with attachments, is intended to meet the application requirements for the waiver
process set forth in the Memorandum entitled “Insurance Standards Bulletin Series ---
Information” from Steve Larsen dated September 3, 2010, as supplemented on November 5,
2010 (the “Waiver Memorandum®).

1. Terms of the Stand-Alone Plans

The Stand-Alone Plans are HRAs sponsored by various employers (“the Employers”) for which
DBI or HCB serves as third party administrator. Under the terms of the Stand-Alone Plans, the
Employer annually credits a specified dollar amount to an account (the “Account”) for each
eligible employee. Eligible employees do not contribute to the Account pursuant to salary
reduction elections or otherwise under a cafeteria plan under Section 125 of the Internal Revenue
Code of 1986, as amended (the “Code™).

Eligible employees may receive reimbursements for certain medical care expenses (as defined in
Code § 213(d)) incurred by the eligible employee or the eligible employee's spouse and
dependents (as defined in Code § 152) from their Accounts. In some cases, Stand-Alone Plans
restrict eligible medical care expenses to certain categories. For example, health insurance
premiums are eligible for reimbursement under some of the Stand-Alone Plans, but excluded
expenses under other Stand-Alone Plans. Additionally, dental and vision expenses are eligible
expenses under some of the Stand-Alone Plans but excluded expenses under other Stand-Alone
Plans.

275 Fed. Reg. 37190-91 (June 28, 2010).

* The Interim Final Regulations request comments on the application of HRAs that are not integrated with other
coverage (i.e., “stand-alone” HRAs). Id. It is possible that even “stand-alone” HRAs could be exempt from the
restricted annual limits provisions under the exemption for health flexible spending accounts. Treas. Reg. §
54.9815-2711T(a)(2)(ii); 29 C.F.R. § 2590.715-2711(a)(2)(ii); 45 C.F.R. § 147.26(a)(2)(ii). In this regard, IRS
Notice 2002-45 states: “Assuming that the maximum amount of reimbursement which is reasonably available to a
participant under an HRA is not substantially in excess of the value of coverage under the HRA, an HRA is a
flexible spending arrangement (FSA) as defined in § 106(c)(2).” But because the Interim Final Regulations request
comments on the application of the restricted annual limit rules to “stand-alone” HR As, it is uncertain whether
“stand-alone” HRAs that satisty the definition of a health FSA are exempt from the restricted annual limit rules.
However, DBI and HCB reserve the right to take the position that some or all of the Stand-Alone HRAs are health
FSAs.
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The dollar amount of reimbursements for medical care expenses received by an eligible
employee are charged against the Account. The maximum dollar amount available for
reimbursement at any time is limited to the dollar value of the eligible employee’s Account.
Depending on the design of the particular HRA, an unused portion of the Account at the end of a
year may be carried forward to increase the maximum reimbursement amount in the next year.

II. Number of Individuals Covered by the Plans

DBI currently serves as third party administrator to forty-four DBI Stand-Alone Plans and
estimates that there are currently ~)) eligible employees under the DBI Stand-Alone Plans.

HCB currently serves as third party administrator to fifty-two HCB Stand-Alone Plans and
estimates that there are currently (b)@) eligible employees under the HCB Stand-Alone Plans,

1. Annual Limits Applicable to the Plans

As noted, the maximum dollar amount of reimbursements available to an eligible participant at
any time under the Stand-Alone Plans is the dollar value of his or her Account. The dollar value
of the Account at any time will be the total dollar amount credited to the Account by the
Employer since the eligible employee became eligible to participate in the Stand-Alone Plan, less
the total dollar value of reimbursements of eligible medical expenses since the eligible employee
became eligible to participate in the Stand-Alone Plan. As such, the annual limit will vary
among eligible employees under a Stand-Alone Plan in 2011 based upon the extent to which the
eligible employee carried over an account balance from the prior year. The annual limit will also
vary among Stand-Alone Plans and among eligible employees based on the amount of the
Employer credit applicable to the eligible employee for 2011 under the Stand-Alone Plan.

The minimum dollar value available for reimbursements for any eligible employee will be the
amount credited by the eligible employee’s Employer for 2011. The amount of Employer credits
under a Stand-Alone Plan, may vary from year-to-year.

For 2010, Employer credits for the DBI Stand-Alone Plans ranged from (b)(4) per
year, with an average of ;)  per year.

For 2010, Employer credits for the HCB Stand-Alone Plans ranged from (b)(4) per
year, with an average of  (b)@)  per year.

V. Brief Description of Why Compliance with the Interim Final Regulations Would
Result in a Significant Decrease or Loss of Benefits.

The Stand-Alone Plans are designed as HRAs rather than as traditional health insurance.
Restricting the dollar amount eligible for reimbursement of eligible medical care expenses to the
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Account balance 1s a fundamental component of the HRA design structure. As noted, the
maximum dollar amount of reimbursements in any year is the total amount credited by the
Employer for the year, plus any unused amounts in the Account carried over from prior years.

If the maximum annual limit on the dollar value of essential health benefits permitted under the
Interim Final Regulations of $750,000 for the 2011 plan year applied, Employers would have to
credit up to $750,000 to the Account of each eligible employee under the Stand-Alone Plans to
ensure that the restricted annual limit requirements are met. While the Stand-Alone Plans do not
have premiums as under a traditional health insurance plan, the additional Employer credits
necessary to satisfy the restricted annual limit requirements are met would significantly increase
the cost to the Employers of providing coverage under the Stand-Alone Plans.

Although DBI and HCB have not contacted each Employer for whom it administers a Stand-
Alone Plan, many Employers have contacted DBI and HCB to state that the Employers would
terminate the Stand-Alone Plans if they were required to credit $750,000 for each HRA account
in 2011. The termination of the Stand-Alone Plans would result in a significant decrease in the
access to benefits for the affected participants of the Stand-Alone Plans.

V. Attestation by Plan Administrator

The Waiver Memorandum requires an attestation by a plan administrator or Chief Executive
Officer of the issuer of the coverage that the plan was in force prior to September 23, 2010, and
that the application of restricted annual limits would result in a significant decrease in access to
benefits for those currently covered by the plan or a significant increase in premiums paid by
those covered by the plans. Attestations as required by the waiver process set forth in the Waiver
Memorandum are attached and incorporated herein by reference.

Based on the information set forth herein, DBI respectfully requests a waiver on behalf of the
DBI Stand-Alone Plans from the annual limits on the dollar value of essential health benefits for
the plan year beginning January 1, 2011, including any DBI Stand-Alone Plans the
administration of which may be transferred from another administrator to DBI during 2011, as
long as the applicable plan was in force prior to September 23, 2010.

Further, based on the information set forth herein, HCB respectfully requests a waiver on behalf
of the HCB Stand-Alone Plans from the annual limits on the dollar value of essential health
benefits for the plan year beginning January 1, 2011, including any HCB Stand-Alone Plans the
administrator of which may be transferred from another administrator to HCB during 2011, as
long as the applicable plan was in force prior to September 23, 2010..
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If you have any questions regarding this application or the Stand-Alone Plans, please feel free to
contact me.

Sincerely yours,

N

Mark L. Stember

Attachments
Plan Administrator Attestation for DBI Stand-Alone Plans
Plan Administrator Attestation for HCB Stand-Alone Plans

ATLANTA AUGUSTA CHARLOTTE DUBAI NEW YORK OAKLAND RALEIGH STOCKHOLM WASHINGTON WINSTON-SALEM
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ATTESTATION
APPLICATION FOR WAIVER OF RESTRICTED ANNUAL LIMITS

HCB Consumer Services, Inc. serves as third party administrator for the HCB Stand-
Alone Plans (as defined in the attached waiver application). HCB Consumer Services, Inc.
has submitted the attached waiver application on behalf of the plan administrators of the
HCB Stand-Alone Plans. HCB Consumer Services, Inc., hereby attests to the following:

1. The HCB Stand-Alone Plans were all in existence and in force prior to
September 23, 2010; and

2. The application of the restricted annual limits to the HCB Stand-Alone Plans

would result in a significant decrease in access to benefits for those covered by the HCB
Stand-Alone Plans for the reasons set forth in the attached waiver application.

HCB CONSUMER SERVICES, INC.

By: D(M"'\ ke ‘g/v»;*%

Name{fohn Biwer -
Title: President

US2000 11947669.1
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ATTESTATION
APPLICATION FOR WAIVER OF RESTRICTED ANNUAL LIMITS

Discovery Benefits, Inc. serves as third party administrator for the DBI Stand-Alone
Plans (as defined in the attached waiver application). Discovery Benefits, Inc. has submitted
the attached waiver application on behalf of the plan administrators of the DBI Stand-Alone
Plans. Discovery Benefits, Inc., hereby attests to the following:

1. The DBI Stand-Alone Plans were all in existence and in force prior to
September 23, 2010; and

2. The application of the restricted annual limits to the DBI Stand-Alone Plans
would result in a significant decrease in access to benefits for those covered by the DBI
Stand-Alone Plans for the reasons set forth in the attached waiver application.

DISCOVERY BENEFITS, INC.

By: D/J"\’\ h~ —éru”‘\
Name&j ohn Biwer
Title: President

US82000 11946824.1
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From: Stember, Mark [mstember@KilpatrickStockton.com]

Sent: Thursday, December 09, 2010 12:39 PM

To: Botwinick, Alexandra (HHS/OCIIO)

Cc: Habit, Sandra (HHS/OCIIO)

Subject: RE: Discovery Benefits, Inc. Waiver of the Annual Limits Requirements of PHS Act Section 2711
Thank you for sending this update.

We understand the OCIIO has issued annual limit waivers to other third party administrators who administer health reimbursement
arrangements for numerous plans. We understand these waivers have been applied to all current and future clients who may open
an HRA during the year. From that perspective, it is unclear how the spreadsheet is to be completed. If we completed for each of
the current HRAs administered by Discovery, there would be over 1,000 different plans and would be cost prohibitive to complete
such a spreadsheet. Therefore, are we to complete the spreadsheet using aggregate information for all separate plans combined?

Mark L. Stember

Kilpatrick Stockton LLP

Suite 900 | 607 14th Street, NW | Washington, DC 20005-2018
office 202 508 5802 | cell 202 714 5019 | fax 202 585 0018
mstember@Kkilpatrickstockton.com | My Profile

From: Botwinick, Alexandra (HHS/OCIIO) [mailto:Alexandra.Botwinick@hhs.gov]

Sent: Thursday, December 09, 2010 12:24 PM

To: Stember, Mark

Cc: Habit, Sandra (HHS/OCIIO)

Subject: Discovery Benefits, Inc. Waiver of the Annual Limits Requirements of PHS Act Section 2711
Importance: High

Dear Applicant:

Thank you for your application for the Waiver of the Annual Limits Requirements of the Public Health Service
Act (PHS Act) Section 2711. In order to expedite your application, please provide the following information:

I. Please complete the entire annual limits spreadsheet, [attached to the email] [and available at:
http://www.hhs.gov/ociio/regulations/annual_limit_waivers.html]. Please return the completed
spreadsheet to this email address as an attachment. We will only be able to process spreadsheets that
are fully complete (i.e., every cell should contain the information requested). If a cell on the
spreadsheet does not pertain to your plan, please write “None,” and/or provide an explanation
regarding why you are unable to complete that particular cell in a separate document.

I. In addition, please provide the following information:

e Confirm whether the plan was in existence prior to March 23, 2010. If so, is the plan in compliance with
grandfathering provisions, pursuant to 45 CFR 147.140?

e In your application, your plan(s) or policy(ies) provide a lifetime limit. Pursuant to Section 2711 of the

PHS Act, you may not have any lifetime limit on your plan as of September 23, 2010, except in the case
of non-essential benefits that are permitted under Federal or State law. Plans that previously had a
lifetime limit may add an annual limit not less than the lifetime limit without affecting the grandfather
status of the plan. Please confirm whether this lifetime limit will be eliminated from your plan.

e Confirm whether the plan was created pursuant to the Taft-Hartley Act.

DBI:000008

file:///CJ/...cuments%20and%20Settings/ig20/Desktop/CCl110%20Waivers/Discovery%20Benefits%20Inc/Correspondence%2012.9.10.htm[11/06/2011 10:41:21 PM]


mailto:mstember@kilpatrickstockton.com
http://www.kilpatrickstockton.com/en/Who%20We%20Are/Professionals/S/StemberMarkL11896.aspx

In order to complete your application, please provide this information as soon as possible. Once this information
is received and the application is complete, it will be processed by the Department of Health and Human
Services (HHS). As stated in our September 3, 2010 Sub-Regulatory Guidance, HHS will issue a decision
within 30 days of receiving a complete application. You will receive an e-mail from HHS notifying you of the
waiver decision.

Thank you.

Alexandra Botwinick

Office of Oversight
HHS/O0CIIO

alexandra.botwinick@hhs.gov

Confidentiality Notice:
This communication constitutes an electronic communication within the meaning of the Electronic Communications Privacy Act, 18 U.S.C. Section 2510, and its disclosure

is strictly limited to the recipient intended by the sender of this message. This transmission, and any attachments, may contain confidential attorney-client privileged
information and attorney work product. If you are not the intended recipient, any disclosure, copying, distribution or use of any of the information contained in or attached
to this transmission is STRICTLY PROHIBITED. Please contact us immediately by return e-mail or at 404 815 6500, and destroy the original transmission and its
attachments without reading or saving in any manner.

***DISCLAIMER*** Per Treasury Department Circular 230: Any U.S. federal tax advice contained in this communication (including any attachments) is not intended or
written to be used, and cannot be used, for the purpose of (i) avoiding penalties under the Internal Revenue Code or (ii) promoting, marketing or recommending to another
party any transaction or matter addressed herein.
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From: Stember, Mark [mstember @Kilpatrick Stockton.com]
Sent: Tuesday, November 30, 2010 10:50 AM

To: HHS Healthinsurance (HHS)

Subject: waiver

Attachments: [Unsaved] WSHCPR1021A_SCANTODESKTOP_11302010-103626.pdf; Attestations Application for
Waiver - DBI and HCB.pdf

Please see attached an annual limit waiver request along with the required attestations.

=

Mark L. Stember

Kilpatrick Stockton LLP

Suite 900 | 607 14th Street, NW | Washington, DC 20005-2018
office 202 508 5802 | cell 202 714 5019 | fax 202 585 0018
mstember@Kkilpatrickstockton.com | My Profile

Confidentiality Notice:

This communication constitutes an electronic communication within the meaning of the Electronic Communications Privacy Act, 18 U.S.C. Section 2510, and its disclosure
is strictly limited to the recipient intended by the sender of this message. This transmission, and any attachments, may contain confidential attorney-client privileged
information and attorney work product. If you are not the intended recipient, any disclosure, copying, distribution or use of any of the information contained in or attached
to this transmission is STRICTLY PROHIBITED. Please contact us immediately by return e-mail or at 404 815 6500, and destroy the original transmission and its
attachments without reading or saving in any manner.

***DISCLAIMER*** Per Treasury Department Circular 230: Any U.S. federal tax advice contained in this communication (including any attachments) is not intended or
written to be used, and cannot be used, for the purpose of (i) avoiding penalties under the Internal Revenue Code or (ii) promoting, marketing or recommending to another
party any transaction or matter addressed herein.
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From: Stember, Mark [mstember @Kilpatrick Stockton.com]
Sent: Thursday, December 09, 2010 12:49 PM

To: Botwinick, Alexandra (HHS/OCI10)

Cc: Habit, Sandra (HHS/OCIIO)

Subject: RE: Discovery Benefits, Inc. Waiver of the Annual Limits Requirements of PHS Act Section 2711
Thanks for the quick update. No apology is necessary. | appreciate the quick turn around time, and if you need any additional
information, please let me know. Thanks, Mark

Mark L. Stember
Kilpatrick Stockton LLP

Suite 900 | 607 14th Street, NW | Washington, DC 20005-2018
office 202 508 5802 | cell 202 714 5019 | fax 202 585 0018

mstember@Kkilpatrickstockton.com | My Profile

From: Botwinick, Alexandra (HHS/OCIIO) [mailto:Alexandra.Botwinick@hhs.gov]

Sent: Thursday, December 09, 2010 12:47 PM

To: Stember, Mark

Cc: Habit, Sandra (HHS/OCIIO)

Subject: Discovery Benefits, Inc. Waiver of the Annual Limits Requirements of PHS Act Section 2711

Mr. Stember,

| apologize for the confusion. In my haste to get our new spreadsheet out to applicants with pending applications | sent the
spreadsheet to you by mistake. You were left off of my list of applicants that are HRAs which is where the error occurred.

I am in the process of reviewing your application and will let you know if | have any further questions.
Please let me know if | can be of further assistance.
Thank you for your patience and cooperation.

Sincerely,

Alexandra Botwinick

Office of Oversight
HHS/O0CIIO

alexandra.botwinick@hhs.gov

From: Stember, Mark [mailto:mstember@KilpatrickStockton.com]

Sent: Thursday, December 09, 2010 12:39 PM

To: Botwinick, Alexandra (HHS/OCIIO)

Cc: Habit, Sandra (HHS/OCIIO)

Subject: RE: Discovery Benefits, Inc. Waiver of the Annual Limits Requirements of PHS Act Section 2711

Thank you for sending this update.

We understand the OCIIO has issued annual limit waivers to other third party administrators who administer health
reimbursement arrangements for numerous plans. We understand these waivers have been applied to all current and future
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clients who may open an HRA during the year. From that perspective, it is unclear how the spreadsheet is to be
completed. If we completed for each of the current HRAs administered by Discovery, there would be over 1,000 different
plans and would be cost prohibitive to complete such a spreadsheet. Therefore, are we to complete the spreadsheet using
aggregate information for all separate plans combined?

Mark L. Stember
Kilpatrick Stockton LLP

Suite 900 | 607 14th Street, NW | Washington, DC 20005-2018
office 202 508 5802 | cell 202 714 5019 | fax 202 585 0018

mstember@Kilpatrickstockton.com | My Profile

From: Botwinick, Alexandra (HHS/OCIIO) [mailto:Alexandra.Botwinick@hhs.gov]

Sent: Thursday, December 09, 2010 12:24 PM

To: Stember, Mark

Cc: Habit, Sandra (HHS/OCIIO)

Subject: Discovery Benefits, Inc. Waiver of the Annual Limits Requirements of PHS Act Section 2711
Importance: High

Dear Applicant:

Thank you for your application for the Waiver of the Annual Limits Requirements of the Public Health
Service Act (PHS Act) Section 2711. In order to expedite your application, please provide the following
information:

I. Please complete the entire annual limits spreadsheet, [attached to the email] [and available at:
http://www.hhs.gov/ociio/regulations/annual _limit_waivers.html]. Please return the completed
spreadsheet to this email address as an attachment. We will only be able to process
spreadsheets that are fully complete (i.e., every cell should contain the information requested).
If acell on the spreadsheet does not pertain to your plan, please write “None,” and/or provide
an explanation regarding why you are unable to complete that particular cell in a separate
document.

[1. In addition, please provide the following information:

e Confirm whether the plan wasin existence prior to March 23, 2010. If so, isthe planin
compliance with grandfathering provisions, pursuant to 45 CFR 147.1407?

e Inyour application, your plan(s) or policy(ies) provide a lifetime limit. Pursuant to Section 2711
of the PHS Act, you may not have any lifetime limit on your plan as of September 23, 2010,
except in the case of non-essential benefits that are permitted under Federal or State law. Plans
that previoudly had a lifetime limit may add an annual limit not less than the lifetime limit without
affecting the grandfather status of the plan. Please confirm whether this lifetime limit will be
eliminated from your plan.

e Confirm whether the plan was created pursuant to the Taft-Hartley Act.

In order to complete your application, please provide this information as soon as possible. Once this
information is received and the application is complete, it will be processed by the Department of Health
and Human Services (HHS). Asstated in our September 3, 2010 Sub-Regulatory Guidance, HHS will
issue a decision within 30 days of receiving a complete application. Y ou will receive an e-mail from
HHS notifying you of the waiver decision.
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Thank you.

Alexandra Botwinick

Office of Oversight
HHS/OCIIO
alexandra.botwinick@hhs.gov

Confidentiality Notice:

This communication constitutes an electronic communication within the meaning of the Electronic Communications Privacy Act, 18 U.S.C. Section 2510, and its
disclosure is strictly limited to the recipient intended by the sender of this message. This transmission, and any attachments, may contain confidential attorney-
client privileged information and attorney work product. If you are not the intended recipient, any disclosure, copying, distribution or use of any of the information
contained in or attached to this transmission is STRICTLY PROHIBITED. Please contact us immediately by return e-mail or at 404 815 6500, and destroy the
original transmission and its attachments without reading or saving in any manner.

***DISCLAIMER*** Per Treasury Department Circular 230: Any U.S. federal tax advice contained in this communication (including any attachments) is not
intended or written to be used, and cannot be used, for the purpose of (i) avoiding penalties under the Internal Revenue Code or (ii) promoting, marketing or
recommending to another party any transaction or matter addressed herein.
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From: Botwinick, Alexandra (HHS/OCI10)

Sent: Thursday, December 09, 2010 12:24 PM

To: 'mstember @K il patrickStockton.com'

Cc: Habit, Sandra (HHS/OCIIO)

Subject: Discovery Benefits, Inc. Waiver of the Annual Limits Requirements of PHS Act Section 2711

Importance: High

Attachments: Application for Waiver of the Annual Limits Requirements of PHS Act Section 2711.xIs
Dear Applicant:

Thank you for your application for the Waiver of the Annual Limits Requirements of the Public Health Service Act
(PHS Act) Section 2711. In order to expedite your application, please provide the following information:

I. Please complete the entire annual limits spreadsheet, [attached to the email] [and available at:
http://www.hhs.gov/ociio/regulations/annual_limit_waivers.html]. Please return the completed spreadsheet
to this email address as an attachment. We will only be able to process spreadsheets that are fully complete
(i.e., every cell should contain the information requested). If a cell on the spreadsheet does not pertain to
your plan, please write “None,” and/or provide an explanation regarding why you are unable to complete
that particular cell in a separate document.

[1. In addition, please provide the following information:

e Confirm whether the plan was in existence prior to March 23, 2010. If so, isthe plan in compliance with
grandfathering provisions, pursuant to 45 CFR 147.140?

e Inyour application, your plan(s) or policy(ies) provide a lifetime limit. Pursuant to Section 2711 of the PHS

Act, you may not have any lifetime limit on your plan as of September 23, 2010, except in the case of non-
essential benefits that are permitted under Federal or State law. Plans that previously had a lifetime limit may
add an annual limit not less than the lifetime limit without affecting the grandfather status of the plan. Please
confirm whether this lifetime limit will be eliminated from your plan.

e Confirm whether the plan was created pursuant to the Taft-Hartley Act.
In order to complete your application, please provide this information as soon as possible. Once this information is
received and the application is complete, it will be processed by the Department of Health and Human Services
(HHS). Asstated in our September 3, 2010 Sub-Regulatory Guidance, HHS will issue a decision within 30 days of
receiving a complete application. You will receive an e-mail from HHS notifying you of the waiver decision.

Thank you.

Alexandra Botwinick

Office of Oversight
HHS/OCIIO

alexandra.botwinick@hhs.gov
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From: Botwinick, Alexandra (HHS/OCII0)
Sent: Thursday, December 09, 2010 12:47 PM
To: 'Stember, Mark'

Cc: Habit, Sandra (HHS/OCIIO)

Subject: Discovery Benefits, Inc. Waiver of the Annual Limits Requirements of PHS Act Section 2711
Mr. Stember,

| apologize for the confusion. In my haste to get our new spreadsheet out to applicants with pending applications | sent the
spreadsheet to you by mistake. You were left off of my list of applicants that are HRAs which is where the error occurred.

I am in the process of reviewing your application and will let you know if | have any further questions.
Please let me know if | can be of further assistance.
Thank you for your patience and cooperation.

Sincerely,

Alexandra Botwinick

Office of Oversight
HHS/OCIIO
alexandra.botwinick@hhs.gov

From: Stember, Mark [mailto:mstember@KilpatrickStockton.com]

Sent: Thursday, December 09, 2010 12:39 PM

To: Botwinick, Alexandra (HHS/OCIIO)

Cc: Habit, Sandra (HHS/OCIIO)

Subject: RE: Discovery Benefits, Inc. Waiver of the Annual Limits Requirements of PHS Act Section 2711

Thank you for sending this update.

We understand the OCIIO has issued annual limit waivers to other third party administrators who administer health reimbursement
arrangements for numerous plans. We understand these waivers have been applied to all current and future clients who may open
an HRA during the year. From that perspective, it is unclear how the spreadsheet is to be completed. If we completed for each of
the current HRAs administered by Discovery, there would be over 1,000 different plans and would be cost prohibitive to complete
such a spreadsheet. Therefore, are we to complete the spreadsheet using aggregate information for all separate plans combined?

Mark L. Stember
Kilpatrick Stockton LLP

Suite 900 | 607 14th Street, NW | Washington, DC 20005-2018
office 202 508 5802 | cell 202 714 5019 | fax 202 585 0018
mstember@Kkilpatrickstockton.com | My Profile

From: Botwinick, Alexandra (HHS/OCIIO) [mailto:Alexandra.Botwinick@hhs.gov]

Sent: Thursday, December 09, 2010 12:24 PM

To: Stember, Mark

Cc: Habit, Sandra (HHS/OCIIO)

Subject: Discovery Benefits, Inc. Waiver of the Annual Limits Requirements of PHS Act Section 2711
Importance: High
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Dear Applicant:

Thank you for your application for the Waiver of the Annual Limits Requirements of the Public Health Service
Act (PHS Act) Section 2711. In order to expedite your application, please provide the following information:

I.  Please complete the entire annual limits spreadsheet, [attached to the email] [and available at:
http://www.hhs.gov/ociio/regulations/annual _limit_waivers.html]. Please return the completed
spreadsheet to this email address as an attachment. We will only be able to process spreadsheets that
are fully complete (i.e., every cell should contain the information requested). If a cell on the
spreadsheet does not pertain to your plan, please write “None,” and/or provide an explanation
regarding why you are unable to complete that particular cell in a separate document.

[1. In addition, please provide the following information:

e Confirm whether the plan was in existence prior to March 23, 2010. If so, isthe plan in compliance with
grandfathering provisions, pursuant to 45 CFR 147.140?

e Inyour application, your plan(s) or policy(ies) provide a lifetime limit. Pursuant to Section 2711 of the
PHS Act, you may not have any lifetime limit on your plan as of September 23, 2010, except in the case
of non-essential benefits that are permitted under Federal or State law. Plans that previously had a
lifetime limit may add an annual limit not less than the lifetime limit without affecting the grandfather
status of the plan. Please confirm whether this lifetime limit will be eliminated from your plan.

e Confirm whether the plan was created pursuant to the Taft-Hartley Act.

In order to complete your application, please provide this information as soon as possible. Once this information
isreceived and the application is complete, it will be processed by the Department of Health and Human
Services (HHS). Asstated in our September 3, 2010 Sub-Regulatory Guidance, HHS will issue a decision
within 30 days of receiving a complete application. Y ou will receive an e-mail from HHS notifying you of the
waiver decision.

Thank you.

Alexandra Botwinick

Office of Oversight
HHS/OCIIO

alexandra.botwinick@hhs.gov

Confidentiality Notice:
This communication constitutes an electronic communication within the meaning of the Electronic Communications Privacy Act, 18 U.S.C. Section 2510, and its disclosure

is strictly limited to the recipient intended by the sender of this message. This transmission, and any attachments, may contain confidential attorney-client privileged
information and attorney work product. If you are not the intended recipient, any disclosure, copying, distribution or use of any of the information contained in or attached
to this transmission is STRICTLY PROHIBITED. Please contact us immediately by return e-mail or at 404 815 6500, and destroy the original transmission and its
attachments without reading or saving in any manner.

***DISCLAIMER*** Per Treasury Department Circular 230: Any U.S. federal tax advice contained in this communication (including any attachments) is not intended or
written to be used, and cannot be used, for the purpose of (i) avoiding penalties under the Internal Revenue Code or (ii) promoting, marketing or recommending to another
party any transaction or matter addressed herein.
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From: Stember, Mark [mstember@kil patricktownsend.com]

Sent: Monday, January 03, 2011 9:47 AM

To: Habit, Sandra (HHS/OCI10)

Subject: RE: Discovery Benefits Approval Letter for a Waiver of the Annual Limits Requirements 12-30-2010

Sandra-
Thank you. This confirms receipt.

Mark L. Stember
Kilpatrick Townsend & Stockton LLP

Suite 900 | 607 14th Street, NW | Washington, DC 20005-2018
office 202 508 5802 | cell 202 714 5019 | fax 202 585 0018
mstember@Kilpatricktownsend.com | My Profile | VCard

From: Habit, Sandra (HHS/OCII0) [mailto:Sandra.Habit@hhs.gov]

Sent: Thursday, December 30, 2010 5:33 PM

To: Stember, Mark

Subject: Discovery Benefits Approval Letter for a Waiver of the Annual Limits Requirements 12-30-2010
Importance: High

Good Afternoon,

Thank you for submitting an application for a Waiver of the Annual Limits Requirements of the PHS Act
Section 2711 for Discovery Benefits. HHS has reviewed your application and made its determination.
Please see the attached letter.

Please confirm receipt of this letter by replying to this e-mail.

Please let me know if I can be of further assistance.

Sincerely,

Sandy Habit

Department of Health and Human Services

Office of Consumer Information and Insurance Oversight
301-492-4175

Sandra.Habit@hhs.gov

INFORMATION NOT RELEASABLE TO THE PUBLIC UNLESS AUTHORIZED BY LAW: This information has not been
publicly disclosed and may be privileged and confidential. It is for internal government use only and must not be
disseminated, distributed, or copied to persons not authorized to receive the information. Unauthorized disclosures may
result in prosecution to the full extent of the law.
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Confidentiality Notice:

This communication constitutes an electronic communication within the meaning of the Electronic Communications Privacy Act, 18 U.S.C. Section 2510, and its disclosure
is strictly limited to the recipient intended by the sender of this message. This transmission, and any attachments, may contain confidential attorney-client privileged
information and attorney work product. If you are not the intended recipient, any disclosure, copying, distribution or use of any of the information contained in or attached
to this transmission is STRICTLY PROHIBITED. Please contact us immediately by return e-mail or at 404 815 6500, and destroy the original transmission and its
attachments without reading or saving in any manner.

***DISCLAIMER*** Per Treasury Department Circular 230: Any U.S. federal tax advice contained in this communication (including any attachments) is not intended or
written to be used, and cannot be used, for the purpose of (i) avoiding penalties under the Internal Revenue Code or (ii) promoting, marketing or recommending to another
party any transaction or matter addressed herein.
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From: Habit, Sandra (HHS/OCII0)

Sent: Thursday, December 30, 2010 5:33 PM

To: 'mstember @Kkil patrickstockton.com'

Subject: Discovery Benefits Approval Letter for a Waiver of the Annual Limits Requirements 12-30-2010

Importance: High

Attachments. Updated Jan 1 Approval Letter .pdf
Good Afternoon,

Thank you for submitting an application for a Waiver of the Annual Limits Requirements of the PHS Act
Section 2711 for Discovery Benefits. HHS has reviewed your application and made its determination. Please
see the attached letter.

Please confirm receipt of this letter by replying to this e-mail.

Please let me know if I can be of further assistance.

Sincerely,

Sandy Habit

Department of Health and Human Services

Office of Consumer Information and Insurance Oversight
301-492-4175

Sandra.Habit@hhs.gov

INFORMATION NOT RELEASABLE TO THE PUBLIC UNLESS AUTHORIZED BY LAW: This information has not been publicly
disclosed and may be privileged and confidential. It is for internal government use only and must not be disseminated, distributed,
or copied to persons not authorized to receive the information. Unauthorized disclosures may result in prosecution to the full extent
of the law.
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Policy

Name

Annual |(use a Plan/
Limit new row [Applicant |Applicant [Policy
Waiver |for each [(Plan/ (Plan/ Effective
Request |policy Policy Policy Date
Applicant |applicatio[Situs) Situs) (mm/dd/y [Contact |Street
Name n) City State yyy) Name Address |City State
Applicant Washingt 100 ABC | Washingt

ABC Plan 1 on DC #itH#HHH# | Jane Doe Drive on DC
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Total

Number
of
Individual
Type of S

Phone Coverage Covered

Number (e.q., by Policy

(includin Limited (include [Current

g area Benefit, all Plan

code) HRA, Rx Individual |depende |Annual

(xxx-xxx- |Email only, Self- or Group [nts Limit (in

Zip Code [xxx) Address |Other) Insured |Policy covered) [dollars) |Ambulatory
abc@abc
1-800- [healthplan| Limited
20201 |ABC-1234| .com Benefit Yes Group 4,000 [ $100,000 None
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mailto:abc@abchealthplan.com�
mailto:abc@abchealthplan.com�
mailto:abc@abchealthplan.com�

Current Essential Benefits Annual Limits

Annual Limit for Each Essential Benefit)

Mental
Maternity |Health/
/ Substance |Rehabilitative/ [Preventive/
Emergency [Hospitalization |Laboratory [Pediatric [Newborn |Abuse Devices Wellness
None None None None None None None None
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Office Visit
Copays/Coinsurance

Hospital Inpatient
Copay/Coinsurance

Emergency Room
Copay/Coinsurance

Coinsuranc Coinsuranc Coinsuranc
Plan Copay (if e (if Copay (if e (if Copay (if e (if
Prescription |Deductible |applicable) |applicable) |applicable) |applicable) |applicable) |applicable)
$3,000.00 $500.00 $15.00 50.00% $100.00 50.00% $100.00 50.00%
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Current Monthly Premium Rates or |Renewal Monthly Premium F
Premium Equivalent Rates (in Premium Equivalent Rates if
Rx Copay/Coninsurance dollars)*: Granted (in dollars)*
Coinsuranc [Individual/
Copay (if e (if Employee Employee |Employer Employee |Employer
applicable) |applicable) |Tier* contribution [contribution |Total contribution |contribution
$10.00 None Employee $100.00 $600.00 $700.00 $110.00 $650.00
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Projected Rate Increase that would

lates or  |result from compliance with $750,000
Waiver |Annual Limit Restriction (in dollars)
(Average Premium by Individual)*
FTOJELIEU RdAlE
Increase that
would result from
compliance with  [Decrease in
$750,000 Annual |Access to
Limit Restriction |Benefits that
(in would result
dollars)(Average [from
Premium by compliance Plan
Individual) with $750,000 [Administrator
(Difference of Annual Limit |/ CEO of
Column AV and AS|Restriction Health
Employee |Employer divided by Column [(describe Insurance
Total contribution |contribution |Total AS) briefly) Issuer Name
$760.00 $125.00 $800.00 $925.00 21.71% None Jane Doe
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Title of
Individual
Providing
Attestation

Plan
Administrator
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DEPARTMENT OF HEALTH & HUMAN SERVICES - Office of Consumer Irnformation and -
: ’ : Insurance Oversight ' :
Washington, DC 20201

Date: October 2010 )

From: - Steve Larsen, Director, Office of OVCI'SlghL& W/\

Subject: Apphcatlon for Walver of the Annual Limits Requirements of PHS Act Section
' 2711 ,

Dear Waiver Applicant:

Section 2711(a)(2) of the Public Health Service Act (PHS Act) as added by the Patient -
Protection and Affordable Care Act (Affordable Care Act), requires the Secretary to.impose
restrictions on the imposition of annual limits on the dollar value of essential health benefits (as
“defined in section 1302(b) of the Affordable Care Act) for any participant or beneficiary in a new
ot existing group health plan or a new policy in the individual market for plan or policy years
beginning on or after September 23, 2010 and prior to January 1, 2014. Specifically, the
Secretary is granted the authority to determine what constitutes a “restricted annual limit” that
~ can st111 be 1mposed under such plans or pohcles prror toJ anuary 1,2014. v '

The interim fmal regulatlons pubhshed on J une 28, 2010 (codified at 26 CFR § 54.9815-27 19T;
29 CFR § 2590.715-2719; and 45 CFR §147.126) established suchrestricted annual limits. The
regulations also provided that these restricted annual limits may be waived by the Secretary of
Health and Human Services (HHS) if compliance with the interim final regulations would result
~ in a significant decrease in access to benefits or asignificant increase in premiums. Pursuant to
the regulation, HHS issued guidance on September 3 regarding the scope and process for
" applying for a waiver. :

The Office of Consumer Information and Insurance Over51ght Offlce of Insurance Over31ght
received and processed your application for the plan(s) or policy(ies) year beglnnmg January 1,
2011. We have determined that your application has met the criteria to obtain a waiver of the
restricted annual limits requirements because comphance with the interim final regulations.
would result in a significant decrease in access to benefits for those currently covered by such
plans or policies, or a significant increase in premiums paid by those covered by such plans or
policies. To the extent you make any change to your benefit package after March 23, 2010, you
must determine whether the change(s) will trlgger loss of grandfathering status pursuant to 45
CFR §147.140(g)(1). :

An approval of your request for waiver of the restricted annual limits requirements granted under
this process applies only to the annual limit(s) provided in your application for the plan or policy
- year beginning between September 23,2010 and September 23 2011. This waivet only applies -

to the annual limits requitements in Section 2711 of the ACA and does not apply to any other

requlrement of the Affordable Care Act, ERISA the IRS Code or the PHS Act. Further a group
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. _health plan or health insurance issuer must reapply for any subsequent plan or pohcy year pr1or
- to January 1, 2014 when this waiver expires in accordance with future guidance from HHS. .~ .
;;HHS may mod1fy thls waiver approval process memorandum and other relevant 1nformat1on S

rIf you have any. quest1ons regardmg th1s letter please ema1l OCIIOOvers_ght@hhs g__
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